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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 315 and 316
RIN 3206-AL73

Noncompetitive Appointment of
Certain Military Spouses

AGENCY: U.S. Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing final
regulations which establish a
noncompetitive hiring authority for
certain military spouses to positions in
the competitive service. These
regulations implement Executive Order
13473 dated September 25, 2008, which
authorizes noncompetitive
appointments in the civil service for
spouses of certain members of the
armed forces. The intended effect of this
rule is to facilitate the entry of military
spouses into the Federal civil service as
part of an effort to recruit and retain
skilled and experienced members of the
armed forces and to recognize and
honor the service of members injured,
disabled, or killed in connection with
their service.

DATES: This rule is effective

September 11, 2009.

FOR FURTHER INFORMATION CONTACT:
Jacquelyn A. Carrington at (202) 606—
0960, FAX at (202) 606—2329, TDD at
(202) 418-3134, or e-mail at
jacquelyn.carrington@opm.gov.

SUPPLEMENTARY INFORMATION: On
December 5, 2008, OPM issued
proposed regulations in the Federal
Register at 73 FR 74071 to regulate the
noncompetitive appointment of certain
military spouses in parts 315 and 316 of
title 5, Code of Federal Regulations
(CFR). We requested comments on the
proposed rule to be submitted by
January 5, 2009.

OPM received comments from 43
individuals, 10 Federal agencies, and 1
military family organization that were
pertinent to the proposed changes. A
discussion of the comments we received
is categorized below into the following
areas: Agency Authority, Definitions,
Eligibility, Conditions, Proof of
Eligibility, Acquisition of Competitive
Status, and Miscellaneous.

Agency Authority

An individual asked OPM to explain
the circumstances under which eligible
spouses can be appointed under this
authority. The circumstances under
which spouses may be appointed are
listed at § 315.612(a). Agencies may use
this authority to noncompetitively
appoint to the competitive service
eligible spouses to temporary, term, or
permanent positions consistent with the
provisions of § 315.612 and 5 CFR part
316. For more specifics concerning the
use of this authority, OPM will issue
supplemental guidance on the use of
this authority, which will be available at
http://www.opm.gov.

Definitions

One agency commented that the Merit
Systems Protection Board decision in
Edward Thomas Hesse v. Department of
the Army (104 M.S.P.R. 647, 2007) may
impact the definition of “active duty” in
§315.612(b)(1). OPM does not agree
with the agency’s comment. The Hesse
decision related to the definition of
“disabled veteran” under 5 U.S.C.
2108(2). The term ““active duty” in
§315.612(b) is defined using the
language from Executive Order 13473.
Neither the Executive Order nor the
regulation changes the statutory
definition of ““disabled veteran.”

Two agencies suggested revising the
definition of “member of the armed
forces or service member” in
§315.612(b)(4)(ii) to clarify that a
service member’s 100 percent disability
must be military-related or service-
connected. OPM agrees clarification is
needed and we have amended section
315.612(b)(4)(ii) accordingly.

One agency suggested that OPM
modify the definition of “member of the
armed forces or service member” in
section 315.612(b)(4)(ii) to include the
spouse of a military member who has
been declared catastrophically injured
by his or her attending physician, but
whose formal disability rating is not yet
finalized. OPM cannot adopt this

suggestion because section 2(e) of E.O.
13473 defines a totally disabled veteran
as having a disability rating of 100
percent from the appropriate military
entity.

A national military family association
suggested that OPM expand section
315.612(b)(4)(@) to include a service
member who receives follow-on orders
to a military command in the same
geographic area to which he or she is
already stationed. OPM is not adopting
this suggestion because E.O. 13473 does
not authorize noncompetitive
appointment eligibility for service
members who receive follow-on orders.

The same organization suggested that
OPM expand section 315.612(b)(4)(i) to
include the spouse of a National Guard
or Reserve service member activated for
more than 180 days who did not receive
permanent change of station (PCS)
orders when activated. OPM cannot
adopt this suggestion because section
3(a) of E.O. 13473 limits eligibility
under this authority to spouses of
service members in receipt of PCS
orders (except in cases in which the
service member incurs a 100 percent
service-connected disability or is killed
while on active duty).

One individual suggested OPM delete
the provision in section 315.612(b)(ii)
requiring a 100 percent disability rating
for certain service members with a
service-connected disability. OPM
cannot adopt this suggestion because
section 2(e)(i) of E.O. 13473 specifies
that a 100 percent disability is required
for an individual with a service-
connected disability.

An individual suggested that OPM
delete the period at the end of section
315.612(b)(4)(ii) to better clarify the
definition of a “member of the armed
services or service member.” We agree
that clarity is needed and have modified
the punctuation in section 315.612(b)(4)
to make clear that a ““‘member of the
armed services or service member”’
means an individual who meets any of
the three criteria contained in the
definition instead of having to meet all
three criteria.

One individual and one national
military family association asked
whether eligibility under this authority
is limited to spouses of injured service
members or those killed while on active
duty. Section 315.612(a) explains that
eligibility under this authority, in
accordance with the other provisions of
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this rule, applies to the spouse of a
service member serving on active duty
in the armed forces who has received
PCS orders; the spouse of a 100 percent
disabled service member whose
disability resulted from active duty in
the armed forces; and, the un-remarried
widow or widower of a service member
who was killed while on active duty in
the armed forces.

One commenter asked whether a
service member must have been killed
in combat, as opposed to being killed
while on active duty but not in combat,
in order for the spouse of that service
member to be eligible under this
authority. One agency asked whether
the service member must have been
performing actual duty or simply have
been in an active duty status for the
spouse to be eligible. Section 3(c) of the
E.O. states that the unmarried widow or
widower of a member of the Armed
Forces who was killed while performing
active duty are eligible for non-
competitive appointment under this
authority. Because the intent of the E.O.
is to help widows and widowers of
spouses killed in the service of our
nation, OPM is applying the E.O.
language broadly to include spouses of
anyone killed while in active duty
status (i.e., the individual need not have
been killed in ‘“combat”).

Two individuals and one national
military family association suggested
that an individual who marries after his
or her military spouse receives PCS
orders should be eligible for
noncompetitive appointment under this
authority. OPM is not adopting this
suggestion. The intent of E.O. 13473 is
to provide employment opportunities
for individuals who are married to
service members at the time these
service members receive their orders to
relocate, become 100 percent disabled,
or are killed.

One individual suggested that this
authority apply to spouses of
individuals on training duty or who are
attending military service schools.
Section 2(c) of E.O. 13473 specifically
excludes training duties and attendance
at service schools from coverage under
this authority.

Eligibility

One individual and two agencies
recommended revising section
315.612(c)(3) to clarify that the
geographical limitation applies only to
the spouse of a member of the armed
services or service member defined in
section 315.612(b)(4)(i). We agree that
clarification is needed and have
modified section 315.612(c)(3)
accordingly.

One individual and three agencies
asked whether the spouse of a service
member must relocate with the service
member in order to be eligible for
noncompetitive appointment under this
authority, for example, if the service
member goes on an unaccompanied
tour. As stated in section 3(a) of the
E.O., the spouse must relocate with the
service member in order to be eligible
for appointment under this authority.

Another individual recommended
providing eligibility for the widow or
widower of a service member who dies
after separation or medical retirement as
a result of injury sustained on active
duty. OPM cannot adopt this
recommendation because section 3(c) of
E.O. 13473 specifies that eligibility is
provided for service members who are
killed while performing active duty.

One agency asked whether agencies
can use this authority to appoint an
individual whose service member
spouse dies while assigned to an
unaccompanied tour. Although the
spouse was not eligible for appointment
under section 315.612(c)(1) because the
military member was on an
unaccompanied tour, the spouse could
become eligible under section
315.612(c)(3) as the un-remarried
widow or widower of a service member
killed while on active duty.

One agency recommended revising
section 315. 612(c)(1) to provide
eligibility for individuals who wait to
marry until they have orders to relocate,
or subsequently marry after the
relocation. The agency suggests that the
two-year eligibility period should be
predicated on the military member’s
orders and proof of marriage, regardless
of when or where the marriage takes
place. OPM cannot adopt this
recommendation. Section 3 of E.O.
13473 specifies that eligibility for
appointment under this authority is
limited to spouses who relocate to the
service member’s new permanent duty
station. To be eligible for the
noncompetitive appointment in this
scenario, the spouse must accompany
the military member on permanent
change of station orders. In order to
prove his or her eligibility, the spouse
must present documentation
authorizing him or her to accompany
the service member to the new duty
station along with a copy of the PCS
orders. Military orders, however, only
authorize dependent travel if the service
member is married at the time the
orders are processed. For this reason,
individuals who wait to marry after
their spouse relocates are not eligible for
noncompetitive appointment under this
authority.

Five agencies and one individual
commented on the geographic limitation
contained in section 315.612(c)(3). One
of the agencies recommended revising
the language in this paragraph to add
that the agency head’s designee at the
Chief Human Capital Officer (CHCO)
level, or comparable level in a non-
CHCO agency, may waive the
geographic limitation. OPM agrees that
the head of the agency could delegate
the waiver authority to his or her
designee, and we have modified the
language in paragraph (c)(3)
accordingly.

The individual commenter suggested
removing the geographic restriction
from section 315.612(c)(3) because some
spouses may not be able to relocate due
to family obligations. OPM is not
adopting this suggestion. Section 3(a) of
E.O. 13473 specifically states spouses
are eligible to be appointed under this
authority provided that the spouse
relocates to the member’s new
permanent duty station.

Two of the agencies suggested the
term ‘“‘geographic area” be further
defined, e.g., by establishing a mileage
standard as the basis for determining the
geographic area within which the
noncompetitive appointing authority
will apply. OPM is not adopting these
suggestions. Establishing a definitive
mileage standard may adversely affect
certain spouses’ eligibility for
appointment. We believe the agency is
in the best position to determine the
reasonableness of commuting distance
within its location. In fact, most
agencies have defined “commuting
area’ in their merit promotion plans
established under 5 CFR part 335. Also,
the parameters in section 315.612(c)(3)
specify that the geographic limit is
based on the duty station specified on
the service member’s PCS orders. (OPM
notes that we have clarified language in
paragraph (c)(3) to specify the
geographic limitation applies only to
spouses who relocated with their
spouses and are eligible for appointment
under section 315.612(b)(1).)

One of these same agencies
recommended modifying section
315.612(c)(3) to waive the geographic
limitation if no Federal agency exists in
the geographic area to which the
military member is relocated or there
are none that employs the occupational
specialty for which the spouse qualifies,
e.g., a nursing assistant or health care
information technology specialist. OPM
is not adopting this suggestion. The
intent of these provisions is to provide
employment opportunities for
individuals negatively impacted by their
military spouse’s relocation, not to
provide employment opportunities
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within the spouse’s occupational
specialty.

The other agency suggested OPM
provide guidance on applying the
geographic limitation. OPM will address
this concern in supplemental guidance
material which will be available on the
OPM Web site at http://www.opm.gov.

Conditions

Five individuals, ten agencies, and
one national military family
organization suggested the 2-year
eligibility period specified in section
315.612(d)(1) should be eliminated or
extended. OPM is not adopting this
suggestion because the intent of this
hiring authority is to provide
employment access for certain
individuals negatively impacted by their
military spouses’ relocation,
incapacitation, or death. We believe 2
years is a reasonable time period for
affected individuals to obtain Federal
employment via this authority. We note
that spouses of 100 percent disabled
service members and service members
killed while on active duty will have a
veterans’ preference entitlement in
addition to eligibility under this
appointing authority.

Two agencies asked whether the 2
year time limit specified under section
315.612(d)(1) is extended if the eligible
individual is appointed to a temporary
or term appointment. The 2 year time
limit cannot be extended for individuals
appointed to temporary or term
positions under this authority. The
intent of this hiring authority is to
provide employment access for certain
individuals. The 2 year time limit is
consistent with other noncompetitive
appointing authorities. We also note
again that spouses of 100 percent
disabled service members and service
members killed while on active duty
will have a veterans’ preference
entitlement in addition to eligibility
under this appointing authority.

One agency commented that the date
in section 315.612(d)(1)(i) should be
revised from 2 years from the date of the
service member’s PCS orders to 2 years
from the reporting or effective date
stated in the orders, to eliminate any
confusion, as some may think this is the
issuance date. OPM is not adopting this
suggestion. We believe a 2 year period
from the date the orders are issued
provides consistency and equitable
treatment of affected individuals
because individuals’ reporting times
may vary.

Two agencies and one individual
commented on section 315.612(d)(3),
which would have provided eligibility
to spouses who relocated with a service
member within 1 year prior to the

effective date of the final regulations.
One of these agencies recommended
removing this retroactive eligibility. The
other agency recommended extending
the period to 2 years, and the individual
commenter suggested extending the
period back to September 11, 2001.
OPM is adopting the recommendation to
delete this provision from the final
regulation. The separate 1-year
retroactive provision is not needed for
spouses who have already relocated
with the service member because their
eligibility has been established under
section 315.612(d)(1). This section
provides eligibility for 2 years from the
date of the member’s PCS orders. E.O.
13473 does not contain a grandfather
provision for service members who may
have met the eligibility criteria in prior
years. We have replaced the language in
paragraph (d)(3) with the language in
paragraph (d)(4) of the proposed
regulations and deleted paragraph
(d)(4).

One agency asked if there is a limit on
the number of noncompetitive
appointments a spouse of a 100 percent
disabled or deceased service member
may receive. There is no limit on the
number of appointments a spouse of a
100 percent disabled veteran or the
widow or widower of a deceased service
member may receive under this
authority; however, these spouses
remain subject to the 2-year period
specified in section 315.612(d)(1)(ii).
Spouses of relocating service members
are limited to only one appointment
under this authority per PCS order.

Three agencies asked whether the
2-year eligibility period specified in
section 315.612(d)(1) begins on the date
of the PCS orders or the date the eligible
spouse relocates to the new duty station.
Section 315.612(d)(1)(i) states that the
2-year eligibility period begins on the
date of the service member’s PCS orders.

One agency and one individual
suggested OPM eliminate the
requirement in section 315.612(d)(2),
which limits an individual’s eligibility
to one appointment per PCS relocation.
OPM is not adopting this suggestion
because the intent of this rule is to
provide employment opportunities to
individuals negatively impacted by a
PCS move.

Proof of Eligibility

Two agencies suggested we modify
section 315.612(e)(1)(c) to specify that
documentation must verify an
individual’s current marriage to a
service member. OPM is not adopting
this suggestion because we do not
believe this clarification is necessary.
Section 315.612(b)(6) defines a spouse
as the husband or wife of a member of

the armed forces. This definition
implies that a spouse is a current
spouse. Agencies also commented that
the regulations should ensure the
currency and reliability of
documentation of death or disability.
OPM believes that the proof of
eligibility requirements in section
315.612(e) is sufficiently detailed. It is
incumbent on each agency to accept
eligibility documents from military
spouses seeking noncompetitive
appointment that are as reliable as the
eligibility documents submitted by
applicants for veterans preference. See
Instructions on Documentation
Required accompanying the Standard
Form 15, Application for 10-Point
Veterans Preference, available at http://
www.opm.gov/forms.

One of these agencies also suggested
we modify the parenthetical examples
in section 315.612(e)(1)(ii) and (iii) by
changing the “or” to “and” in these
examples. We are not adopting this
suggestion because there are valid forms
of documentation, other than a marriage
license, which some individuals may be
able to produce in lieu of a marriage
license in order to prove their eligibility
under this authority. Our intention is
provide individuals with as much
flexibility as possible when proving
their eligibility.

One agency asked whether the
documentation of 100 percent service-
connected disability rating applies
regardless of how long the member has
been retired from active duty. The
amount of time a member has been
separated or retired from active duty
due to service-connected disability is
not a factor when considering a spouse’s
eligibility under this authority.

One agency recommended revising
section 315.612(e)(2)(ii) to add at the
end, “resulting from active duty” to
ensure the disability resulted from
active duty, a military-related cause,
and not another cause. OPM is not
adopting this suggestion because the
documentation specified in paragraph
(b)(4)(ii) is sufficient to prove a service-
connected disability.

Acquisition of Competitive Status and
Tenure on Appointment

One agency asked for confirmation
that the noncompetitive appointing
authority does not apply to
appointments made under the Federal
Career Intern Program (FCIP) because
section 315.612 requires a career-
conditional appointment, unless the
appointee has already completed the
service requirements for career tenure.
The agency is correct. Appointments
under the FCIP authority are made in
the excepted service.
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One agency asked whether spouses
convert to career appointments after 1
year or 3 years of appointment under
this authority because section
315.612(g) specifies that an eligible
military spouse hired under this
authority has a career-conditional
appointment until the employee fulfills
the requirements for career tenure. The
agency misread the requirement.
Section 315.612(g) reads: “An
appointment under paragraph (a) of this
section is career-conditional unless the
appointee has already satisfied the
requirements for career tenure or is
exempt from the service requirement
pursuant to §315.201.”

Miscellaneous

One agency asked whether agencies
must rate and rank eligible spouses
when making appointments using this
authority. Because this is a
noncompetitive hiring authority,
agencies are not required to rate and
rank individuals when using this
authority. Agencies must evaluate
eligible spouses to determine whether
they meet the qualifications for the
positions being filled.

One individual asked whether this
appointing authority applies only to
positions being filled in the competitive
service. Similarly, one agency asked if it
is correct to say that the authority under
section 315.612 is no different than a
VRA or the Student Employment
Education Program and other Schedule
A appointing authorities. A
noncompetitive appointment is an
appointment to, or placement in, a
position in the competitive service that
is not made by selection from an open
competitive examination and that is
usually based on current or prior
Federal service. This authority applies
only to positions being filled in the
competitive service.

One individual commented that this
authority is not necessary because there
is already an Executive order for family
members returning from overseas
appointments. The hiring authority
provided by section 315.608 for certain
former overseas employees is a separate
noncompetitive hiring authority
established under Executive Order
11219. The new authority provided by
section 315.612 established under
Executive Order 13473 does not affect or
take precedence over other available
appointing authorities.

One individual suggested that OPM
change the rules pertaining to
citizenship requirements for Federal
employment to allow foreign military
spouses to be eligible under this
appointing authority. Executive Order
11935, signed on September 2, 1976,

restricts the employment of non-citizens
in competitive service positions covered
by title 5 of the U.S. Code. Executive
Order 13473, which provides for the
noncompetitive appointment of certain
military spouses, does not amend E.O.
11935, nor does it provide OPM with
any authority to supersede the
citizenship requirement.

One commenter asked whether OPM
will specify the qualifications
requirements pertaining to the various
positions agencies may fill under this
authority. Agencies use
Governmentwide qualification
standards when filling positions in the
competitive service. The qualification
requirements will vary depending on
the specific position an agency is
seeking to fill. Agencies will identify the
qualification requirements in the
vacancy announcement advertising the
specific position to be filled. This
authority is not limited to specific
positions, and may be used to fill any
position in the competitive service.

The same individual asked whether
agencies will be required to report, via
Central Personnel Data File (CPDF),
appointments made under this
authority. Agencies must submit hiring
activity reports for this authority to
CPDF the same as when making other
appointments. OPM will then capture
this CPDF data on the use of this
authority to monitor, on an ad hoc basis,
the use of this authority.

Three agencies asked OPM to clarify
whether agencies are required to post a
Federal vacancy announcement prior to
appointing individuals under this
authority. If a vacancy announcement is
required, two of these agencies
suggested that OPM eliminate this
requirement in conjunction with use of
this appointing authority. Per 5 U.S.C.
3330(b), agencies must follow public
notice requirements (i.e., posting of a
vacancy announcement on the
USAJOBS Web site) when using this
authority to fill permanent or term
positions, or temporary positions lasting
more than 1-year. In addition, 5 CFR
part 330 requires agencies to advertise
jobs lasting more than 120 days. In
response to a commenter’s question,
these vacancy announcement
requirements apply to competitive
service positions in the National
Security Personnel System (NSPS).
OPM will issue question and answer
guidance which will include
information on the use of this
appointing authority for NSPS
positions.

Another individual asked how
eligible spouses can find out about
employment opportunities under this
authority. Spouses may find out about

job opportunities under this authority
on OPM’s USAJOBS Web site (http://
www.usajobs.gov). In addition, some
agencies may choose to have
information on their Web sites specific
to positions being filled through this
authority. Job seekers should, therefore,
check the Web sites of agencies in
which they may wish to work, in
addition to USAJOBS.

Two individuals inquired about the
type of vacancy announcements eligible
spouses may respond to in applying for
employment under this authority.
Eligible spouses may apply for positions
advertised as being open to the
“public,” “all sources,” or “status
candidates.” Use of this authority,
however, is at the discretion of the
hiring agency.

One individual asked whether this
authority will have any affect on other
veterans’ hiring authorities, such as
Veterans Recruitment Act (VRA)
appointments. OPM cannot predict the
impact of this appointing authority
because use of this authority is at the
discretion of hiring agencies.

One agency suggested that this
noncompetitive hiring authority should
not apply in overseas locations because
of the possible difficulty in
administering rotation programs. OPM
is not adopting the suggestion to limit
applicability of this authority.
Depending on the circumstances
surrounding the location of the position,
use of any competitive service
appointing authority may be
problematic (for example, when a treaty
with a host nation restricts appointing
U.S. citizens abroad). As a
noncompetitive hiring authority, this
authority is available for agencies to use
at their discretion.

One agency asked whether there is a
selection priority if more than one
eligible applies under this authority or
if multiple candidates eligible for
noncompetitive appointments apply for
a position. Agencies have the discretion
to select and appoint individuals under
any available appointing authority. In
accordance with 5 CFR 335.103(b)(4),
agency merit promotion plans must
provide for management’s right to select
from other appropriate sources. This
authority is one among many other
sources authorized and available to
agencies, such as other noncompetitive
authorities, competitive examining,
merit promotion, and excepted
authorities under 5 CFR part 213. OPM
will issue question and answer guidance
on the use of noncompetitive authorities
generally. The guidance will address
appropriate consideration of applicants
who have eligibility for noncompetitive
appointment, and who are also eligible
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for consideration under competitive or
merit promotion procedures.

One individual asked whether any
mechanisms will be put in place to
prevent personnel officers and military
commanders from hiring their spouses
regardless of whether the spouses are
qualified. Another person suggested that
oversight mechanisms were needed at
military installations to safeguard
against abuses by these entities when
using this authority. Mechanisms such
as nepotism rules, merit system
principles, and prohibited personnel
practices are currently in place to
ensure administrative probity with
respect to agencies’ use of this
appointing authority. Oversight at local
military installations is the
responsibility of the Installation
Commander or his or her designee. In
addition, OPM conducts periodic audits
of agencies’ hiring practices to ensure
agencies are using the various
appointing authorities appropriately
and in a manner consistent with all
applicable laws and regulations.

The same individual noted his belief
that this authority provides a hiring
preference for eligible military spouses.
OPM disagrees with this assertion. This
authority is a noncompetitive hiring
mechanism; it does not establish or
constitute a hiring preference for
eligible spouses, nor does it create an
entitlement to a Federal job for an
eligible spouse. Use of this authority is
completely at the discretion of hiring
agencies. As a result, it is one of many
hiring tools agencies may use to recruit
needed individuals.

One individual and one agency asked
whether an unmarried widow or
widower (i.e., eligible for appointment
under section 315.612(c)(1)(ii)) who
accepts an appointment under this
authority and remarries after being
employed under this authority will be
permitted to remain employed. Yes,
individuals eligible under section
315.612(c)(1)(ii) who remarry after
becoming employed under this
authority will not lose their jobs because
of their remarriage.

One agency asked OPM to explain the
effect of telework arrangements on the
geographic limitations specified in
section 315.612(c)(3). Spouses eligible
under paragraph (b)(4)(i) of this section
must relocate with their service member
spouse per paragraph (c)(1)(ii). Upon
relocation, these individuals are subject
to the same agency workplace flexibility
policies as are other employees of that
agency. We wish to remind readers the
intent of the proposal was to benefit
individuals negatively impacted by their
military spouses’ relocation. Individuals
eligible under paragraph (b)(4)(i) should

not be allowed to leverage this authority
unless they have actually relocated per
the intent of E.O. 13473.

One individual asked whether there
are any grade-level limitations for
positions filled through this appointing
authority. OPM is not imposing any
grade-level limitation on positions filled
through this hiring authority.

Another individual asked whether the
spouse of a 100 percent disabled
Vietnam Veteran has eligibility under
this rule. Spouses of any 100 percent
disabled veteran have a 2-year eligibility
period from the date of the
documentation verifying the service
member is 100 percent disabled, per
section 315.612(d)(1)(ii). Spouses of 100
percent disabled Vietnam Veterans who
are not eligible under this appointing
authority may be eligible for veterans’
preference based on their military
spouses’ disability. For more
information, we encourage such spouses
to visit VETSINFO Guide at http://
www.opm.gov/veterans/html/
vetsinfo.asp.

One agency asked how agencies will
know if the military spouse has used his
or her eligibility and been selected for
another position in the local commuting
area. OPM advises agencies to ensure
they ask potential appointees under this
authority whether they have used the
one-time eligibility under section
315.612(d)(3). OPM will address this
issue further in the supplemental
guidance.

One agency asked how spouses of
relocated service members should be
treated after they are appointed under
this authority. This agency also asked
whether the spouse would be available
for a new excepted appointment if he or
she resigned from an appointment
under this authority and reapplied.
OPM believes the regulation is clear as
written. The authority under section
315.612(g) provides that a selectee is
appointed under a career-conditional
appointment, unless the selectee meets
or is exempt from the service
requirement for career tenure pursuant
to section 315.201. Once appointed, the
selectee is treated as any other career or
career-conditional employee. Again,
agencies appoint individuals selected
under this authority to the competitive,
not the excepted, service.

One agency commented that OPM
needs to issue clear guidance on how
human resources (HR) offices are to
properly refer applicants who are
eligible under multiple appointment
authorities, particularly when one or
more eligibilities afford/s an applicant
veterans’ preference and one or more do
not. The agency also urged OPM to
address separately general procedures to

be followed by HR offices conducting
recruitment for applicants with status
and special appointment eligibility, and
by HR offices conducting delegated
examining. OPM agrees and will issue
supplemental guidance, which will be
available on the OPM Web site at http://
WWW.0pIm.gov.

Another individual asked whether
agencies are required to establish
training programs in conjunction with
filling positions using this hiring
authority. OPM is not requiring agencies
to establish or utilize training programs
when filling positions under this
authority. We remind readers this
authority is simply a noncompetitive
hiring mechanism for positions in the
competitive service; it is not a training
and development program for eligible
spouses.

The same individual asked whether
this authority would have any impact
on agencies’ use of mobility agreements.
Use of this authority has no impact on
an agency’s decision to use mobility
agreements (which are applicable to an
agency’s current employees, not those
eligible under this rule).

Three individuals were opposed to
the proposed rule because they are
opposed to the policy reflected in E.O.
13473 One of these individuals only
supports eligibility for noncompetitive
appointment of only individuals
defined in section 315.612(b)(4)(ii) and
(iii). OPM cannot implement this
comment because we are obligated to
issue regulations that implement the
E.O.

Three individuals commented only to
support the proposed rule.

One individual asked when the
proposed rule would become effective.
The effective date of this rule will be 30
days from the date the final rules are
published in the Federal Register.

One individual asked whether this
rule applies to retired service members
who are married to individuals serving
on active duty. Prior military service, in
and of itself, does not prohibit an
individual from meeting the definition
of “spouse” in section 315.612(b)(6).
Provided they meet all applicable rules,
such individuals are eligible under this
authority.

The same individual asked whether
agencies may use this authority to
appoint eligible spouses who currently
have a Federal job. Yes, agencies may
use this authority to noncompetitively
appoint eligible spouses who currently
have a Federal job, consistent with all
applicable provisions.

The same individual also asked
whether agencies must apply veterans’
preference when making appointments
under this authority. When a



40476 Federal Register/Vol. 74,

No. 154/ Wednesday, August 12, 2009/Rules and Regulations

noncompetitive list is used in
conjunction with a competitive list,
there is no obligation to exhaust
preference eligibles from the
competitive list before making
selections from the noncompetitive list.
In addition, once an agency has
determined to make the selection from
the noncompetitive list, there is no
ability to apply veterans’ preference.
Veterans’ preference requirements apply
only when positions are filled from a
list prepared through a competitive
hiring process or when positions are
filled pursuant to part 302 of OPM’s
regulations.

One agency asked whether eligibles
being considered under this authority
may be appointed to the excepted
service if they do not have all of the
required documentation. The authority
under section 315.612 is for
appointments in the competitive service
only.

OPM received 8 comments that were
outside the scope of this regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because the regulations pertain only to
Federal employees and agencies.

Paperwork Reduction Act

The information collection
requirements contained in this final rule
are currently approved by OMB under
RIN 3206—AL73. This final regulation
does not modify this approved
collection.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Parts 315 and
316

Government employees.

Office of Personnel Management.
John Berry,
Director.

m Accordingly, OPM is issuing final
regulations to amend title 5, Code of
Federal Regulations, part 315, subpart F,
and part 316, as follows:

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

Subpart F—Career or Career-
Conditional Appointment Under
Special Authorities

m 1. The authority citation for part 315
is revised to read as follows:

Authority: 5 U.S.C. 1302, 3301, and 3302;
E.O. 10577, 3 CFR, 1954-1958 Comp. p. 218,
unless otherwise noted; and E.O. 13162.
Secs. 315.601 and 315.609 also issued under
22 U.S.C. 3651 and 3652. Secs. 315.602 and
315.604 also issued under 5 U.S.C. 1104. Sec.
315.603 also issued under 5 U.S.C. 8151. Sec.
315.605 also issued under E.O. 12034, 3 CFR,
1978 Comp. p. 111. Sec. 315.606 also issued
under E.O. 11219, 3 CFR, 1964-1965 Comp.
p. 303. Sec. 315.607 also issued under 22
U.S.C. 2506. Sec. 315.608 also issued under
E.O. 12721, 3 CFR, 1990 Comp. p. 293. Sec.
315.610 also issued under 5 U.S.C. 3304(c).
Sec. 315.611 also issued under 5 U.S.C.
3304(f). Sec. 315.612 also issued under E.O.
13473. Sec. 315.708 also issued under E.O.
13318, 3 CFR, 2004 Comp. p. 265. Sec.
315.710 also issued under E.O. 12596, 3 CFR,
1987 Comp. p. 229. Subpart I also issued
under 5 U.S.C. 3321, E.O. 12107, 3 CFR, 1978
Comp. p. 264.

m 2. Add § 315.612 to subpart F to read
as follows:

§315.612 Noncompetitive appointment of
certain military spouses.

(a) Agency authority. In accordance
with the provisions of this section, an
agency may appoint noncompetitively a
spouse of a member of the armed forces
serving on active duty who has orders
specifying a permanent change of
station (not for training), a spouse of a
100 percent disabled service member
injured while on active duty, or the un-
remarried widow or widower of a
service member who was killed while
performing active duty.

(b) Definitions. (1) Active duty means
full-time duty in the armed forces,
including full-time National Guard
duty, except that for Reserve
Component members the term “active
duty” does not include training duties
or attendance at service schools.

(2) Armed forces has the meaning
given that term in 10 U.S.C. 101.

(3) Duty station means the permanent
location to which a member of the
armed forces is assigned for duty as
specified on the individual’s permanent
change of station (PCS) orders.

(4) Member of the armed forces or
service member means an individual
who:

(i) Is serving on active duty in the
armed forces under orders specifying
the individual is called or ordered to
active duty for more than 180
consecutive days, has been issued
orders for a permanent change of
station, and is authorized for dependent
travel (i.e., the travel of the service
member’s family members) as part of the
orders specifying the individual’s
permanent change of station;

(ii) Retired from active duty in the
armed forces with a service-connected
disability rating of 100 percent as
documented by a branch of the armed

forces, or retired or was released or
discharged from active duty in the
armed forces and has a disability rating
of 100 percent as documented by the
Department of Veterans Affairs; or

(iii) Was killed while serving on
active duty in the armed forces.

(5) Permanent change of station
means the assignment, reassignment, or
transfer of a member of the armed forces
from his or her present duty station or
location without return to the previous
duty station or location.

(6) Spouse means the husband or wife
of a member of the armed forces.

(c) Eligibility. (1) A spouse of a
member of the armed forces as defined
in paragraph (b)(4)(i) of this section
must have:

(i) Married the member of the armed
forces on, or prior to, the date of the
service member’s orders authorizing a
permanent change of station; and

(ii) Relocated with the member of the
armed forces to the new duty station
specified in the documentation ordering
a permanent change of station.

(2) A spouse of a member of the
armed forces as defined in paragraph
(b)(4)(iii) of this section must be the un-
remarried widow or widower of the
member of the armed forces killed on
active duty in the armed forces.

(3) For spouses eligible under
paragraph (b)(4)(i) of this section,
noncompetitive appointment under this
section is limited to the geographic area,
as specified on the service member’s
permanent change of station orders. It
includes the service member’s duty
station and the surrounding area from
which people reasonably can be
expected to travel daily to and from
work. The head of an agency, or his or
her designee, may waive this limitation
(i.e., accept applications from spouses)
if no Federal agency exists in the
spouse’s geographic area. Spouses of
active duty military members who are
on retirement or separation PCS orders
from active duty are not eligible to be
appointed using this authority unless
the service member is injured with a
100 percent disability.

(4) Spouses of retired or separated
active duty members who have a 100
percent disability are not restricted to a
geographical location.

(d) Conditions. (1) In accordance with
the provisions of this section, spouses
are eligible for noncompetitive
appointment for a maximum of 2 years
from the date of:

(i) The service member’s permanent
change of station orders;

(ii) Documentation verifying the
member of the armed forces is 100
percent disabled; or
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(iii) Documentation verifying the
member of the armed forces was killed
while on active duty.

(2) A spouse may receive only one
noncompetitive appointment under this
section to a permanent position per the
service member’s orders authorizing a
permanent change of station.

(3) Any law, Executive order, or
regulation that disqualifies an applicant
for appointment also disqualifies a
spouse for appointment under this
section.

(e) Proof of Eligibility. (1) Prior to
appointment, the spouse of a member of
the armed forces as defined in
paragraph (b)(4)(i) of this section must
submit to the employing agency:

(i) A copy of the service member’s
active duty orders which authorize a
permanent change of station. This
authorization must include:

(A) A statement authorizing the
service member’s spouse to accompany
the member to the new permanent duty
station;

(B) The specific location to which the
member of the armed forces is to be
assigned, reassigned, or transferred
pursuant to permanent change of station
orders; and

(C) The effective date of the
permanent change of station; and

(ii) Documentation verifying marriage
to the member of the armed forces (i.e.,
a marriage license or other legal
documentation verifying marriage).

(2) Prior to appointment, the spouse
of a member of the armed forces as
defined in paragraph (b)(4)(ii) of this
section must submit to the employing
agency copies of:

(i) Documentation showing the
member of the armed forces was
released or discharged from active duty
due to a service-connected disability;

(ii) Documentation showing the
member of the armed forces retired, or
was released or discharged from active
duty, with a disability rating of 100
percent; and

(iii) Documentation verifying marriage
to the member of the armed forces (i.e.,
a marriage license or other legal
documentation verifying marriage).

(3) Prior to appointment, the spouse
of a member of the armed forces as
defined in paragraph (b)(4)(iii) of this
section must submit to the employing
agency copies of:

(i) Documentation showing the
individual was released or discharged
from active duty due to his or her death
while on active duty;

(ii) Documentation verifying the
member of the armed forces was killed
while serving on active duty; and

(iii) Documentation verifying marriage
to the member of the armed forces (i.e.,

a marriage license or other legal
documentation verifying marriage); and
(iv) A statement certifying that he or
she is the un-remarried widow or

widower of the service member.

(f) Acquisition of competitive status.
A person appointed under paragraph (a)
of this section acquires competitive
status automatically upon completion of
probation.

(g) Tenure on appointment. An
appointment under paragraph (a) of this
section is career-conditional unless the
appointee has already satisfied the
requirements for career tenure or is
exempt from the service requirement
pursuant to §315.201.

PART 316—TEMPORARY AND TERM
EMPLOYMENT

m 3. The authority citation for part 316
continues to read as follows:

Authority: 5 U.S.C. 3301, 3302; E.O. 10577,
3 CFR, 1954-1958 Comp., p. 218.

m 4. Section 316.302(b)(3) is revised to
read as follows:

§316.302 Selection of term employees.
* * * * *

(b) * * *

(3) Career-conditional appointment
under § 315.601, 315.604, 315.605,
315.606, 315.607, 315.608, 315.609,
315.612, or 315.711 of this chapter;

* * * * *

m 5. Section 316.402(b)(3) is revised to
read as follows:

§316.402 Procedures for making
temporary appointments.
* * * * *

(b] E

(3) Career-conditional appointment
under § 315.601, 315.604, 315.605,
315.606, 315.607, 315.608, 315.609,
315.612, 315.703, or 315.711 of this
chapter.

* * * * *
[FR Doc. E9-19340 Filed 8-11—-09; 8:45 am]
BILLING CODE 6325-39-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R—1365]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; staff commentary.

SUMMARY: The Board is publishing a
final rule amending the staff
commentary that interprets the
requirements of Regulation Z (Truth in

Lending). The Board is required to
adjust annually the dollar amount that
triggers requirements for certain home
mortgage loans bearing fees above a
certain amount. The Home Ownership
and Equity Protection Act of 1994
(HOEPA) sets forth rules for home-
secured loans in which the total points
and fees payable by the consumer at or
before loan consummation exceed the
greater of $400 or 8 percent of the total
loan amount. In keeping with the
statute, the Board has annually adjusted
the $400 amount based on the annual
percentage change reflected in the
Consumer Price Index as reported on
June 1st. The adjusted dollar amount for
2010 is $579.

DATES: Effective Date: January 1, 2010.
FOR FURTHER INFORMATION CONTACT:
Dana Miller, Attorney, Division of
Consumer and Community Affairs,
Board of Governors of the Federal
Reserve System, at (202) 452—-3667. For
the users of Telecommunications Device
for the Deaf (“TDD”) only, contact (202)
263—-4869.

SUPPLEMENTARY INFORMATION:

I. Background

The Truth in Lending Act (TILA; 15
U.S.C. 1601-1666j) requires creditors to
disclose credit terms and the cost of
consumer credit as an annual
percentage rate. The act requires
additional disclosures for loans secured
by a consumer’s home, and permits
consumers to cancel certain transactions
that involve their principal dwelling.
TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board’s official staff commentary (12
CFR part 226 (Supp. 1)) interprets the
regulation, and provides guidance to
creditors in applying the regulation to
specific transactions.

In 1995, the Board published
amendments to Regulation Z
implementing HOEPA, contained in the
Riegle Community Development and
Regulatory Improvement Act of 1994,
Public Law 103-325, 108 Stat. 2160 (60
FR 15463). These amendments,
contained in §§226.32 and 226.34 of the
regulation, impose substantive
limitations and additional disclosure
requirements on certain closed-end
home mortgage loans bearing rates or
fees above a certain percentage or
amount. As enacted, the statute requires
creditors to comply with the HOEPA
rules if the total points and fees payable
by the consumer at or before loan
consummation exceed the greater of
$400 or 8 percent of the total loan
amount. TILA and Regulation Z provide
that the $400 figure shall be adjusted
annually on January 1 by the annual
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percentage change in the Consumer
Price Index (CPI) that was reported on
the preceding June 1. 15 U.S.C.
1602(aa)(3) and 12 CFR 226.32(a)(1)(ii).
The Board adjusted the $400 amount to
$583 for the year 2009.

The Bureau of Labor Statistics
publishes consumer-based indices
monthly, but does not report a CPI
change on June 1; adjustments are
reported in the middle of each month.
The Board uses the CPI-U index, which
is based on all urban consumers and
represents approximately 87 percent of
the U.S. population, as the index for
adjusting the $400 dollar figure. The
adjustment to the CPI-U index reported
by the Bureau of Labor Statistics on May
15, 2009 was the CPI-U index in effect
on June 1, and reflects the percentage
change from April 2008 to April 2009.
The adjustment to the $400 figure below
reflects a 0.74 percent decrease in the
CPI-U index for this period and is
rounded to whole dollars for ease of
compliance.

The fee trigger being adjusted in this
Federal Register notice pursuant to
TILA section 103(aa) is used in
determining whether a loan is covered
by section 226.32 of Regulation Z. Such
loans have generally been known as
“HOEPA loans.” In July 2008, the Board
revised Regulation Z to adopt additional
protections for “higher-priced” loans,
using its authority under TILA section
129(1)(2). Those revisions define a class
of dwelling-secured transactions,
described in section 226.35 of
Regulation Z, using a threshold based
on average market rates that the Board
publishes on a regular basis. The
adjustment published today does not
affect the triggers issued in July 2008 for
higher-priced loans.

II. Adjustment and Commentary
Revision

Effective January 1, 2010, for purposes
of determining whether a home
mortgage transaction is covered by 12
CFR 226.32 (based on the total points
and fees payable by the consumer at or
before loan consummation), a loan is
covered if the points and fees exceed the
greater of $579 or 8 percent of the total
loan amount. Comment 32(a)(1)(@ii)-2,
which lists the adjustments for each
year, is amended to reflect the dollar
adjustment for 2010. Because the timing
and method of the adjustment is set by
statute, the Board finds that notice and
public comment on the change are
unnecessary.

III. Regulatory Flexibility Analysis

The Board certifies that this
amendment to Regulation Z will not
have a significant economic impact on

a substantial number of small entities.
The only change is to lower the
threshold for transactions requiring
HOEPA disclosures. This change is
mandated by statute.

List of Subjects in 12 CFR Part 226

Advertising, Federal Reserve System,
Mortgages, Reporting and recordkeeping
requirements, Truth in lending.

m For the reasons set forth in the
preamble, the Board amends Regulation
Z, 12 CFR part 226, as set forth below:

PART 226—TRUTH IN LENDING
(REGULATION 2)

m 1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

m 2. In Supplement I to Part 226, under
Section 226.32—Requirements for
Certain Closed-End Home Mortgages,
under Paragraph 32(a)(1)(ii), paragraph
2. xv. is added.

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage

* * * * *
Paragraph 32(a)(1)(ii)
* * * * *

2. Annual adjustment of $400 amount.
* * * * *

xv. For 2010, $579, reflecting a 0.74
percent decrease in the CPI-U from June
2008 to June 2009, rounded to the nearest
whole dollar.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, August 6, 2009.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E9-19254 Filed 8—11-09; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 308 and 363

RIN 3064—-AD21

Annual Independent Audits and
Reporting Requirements

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule; correction.

SUMMARY: On July 20, 2009, the FDIC
published in the Federal Register a final
rule amending part 363 of its regulations
concerning annual independent audits
and reporting requirements for certain
insured depository institutions, which
implements section 36 of the Federal
Deposit Insurance Act (FDI Act), largely
as proposed, but with certain
modifications made in response to the
comments received and making a
technical amendment to its rules and
procedures (part 308, subpart U) for the
removal, suspension, or debarment of
accountants and accounting firms. The
publication of the final rule corrected
certain errors in the original publication
of the final rule, which had been
published in the Federal Register on
July 7, 2009. It has come to the attention
of the FDIC that the July 20 re-
publication included one additional
error. This correction will rectify that
oversight.

DATES: Effective Date: This correction is
effective August 6, 2009.

FOR FURTHER INFORMATION CONTACT:
Harrison E. Greene, Jr., Senior Policy
Analyst (Bank Accounting), Division of
Supervision and Consumer Protection,
at hgreene@fdic.gov or (202) 898—8905;
or Michelle Borzillo, Senior Counsel,
Corporate and Legal Operations Section,
Legal Division, at mborzillo@fdic.gov or
(202) 898-7400.

SUPPLEMENTARY INFORMATION: On July
20, 2009, the FDIC published in the
Federal Register a final rule amending
part 363 of its regulations concerning
annual independent audits and
reporting requirements for certain
insured depository institutions, which
implements section 36 of the Federal
Deposit Insurance Act (FDI Act), largely
as proposed, but with certain
modifications made in response to the
comments received and making a
technical amendment to its rules and
procedures (part 308, subpart U) for the
removal, suspension, or debarment of
accountants and accounting firms. The
July 20, 2009, publication of the final
rule corrected certain errors in the
original publication of the final rule,
which had been published in the
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Federal Register on July 7, 2009. It has
come to the attention of the FDIC that
the July 20 re-publication failed to
include one further correction. This
publication will rectify that oversight.

The correction included in this
Federal Register document corrects an
error in the prior publication which
caused an apparent inconsistency in the
effective date.

In the the final rule, FR Doc. No.
2009-17009 published on July 20, 2009
(74 FR 35726), make the following
correction:

On page 35744, the first sentence of
the V. Effective and Compliance Dates
section is corrected to read:

Except as noted below, the final rule
is effective August 6, 20009.

Federal Deposit Insurance Corporation.
Valerie J. Best,

Assistant Executive Secretary.

[FR Doc. E9-19259 Filed 8—-11-09; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM400; Special Conditions No.
25-388-SC]

Special Conditions: Boeing Model 747—
8/-8F Airplanes; Interaction of
Systems and Structures

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Model 747-8/-8F
airplanes. These airplanes will have a
novel or unusual design feature(s) that
will affect structural performance. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective Date: September 11,
2009.

FOR FURTHER INFORMATION CONTACT:
Mark Freisthler, FAA, Airframe & Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1119;
facsimile (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Background

On November 4, 2005, The Boeing
Company, PO Box 3707, Seattle, WA
98124, applied for an amendment to
Type Certificate Number A20WE to
include the new Model 747-8 passenger
airplane and the new Model 747-8F
freighter airplane. The Model 747-8 and
the Model 747—8F are derivatives of the
747-400 and the 747—400F,
respectively. Both the Model 747-8 and
the Model 747—-8F are four-engine jet
transport airplanes that will have a
maximum takeoff weight of 970,000
pounds and new General Electric GEnx—
2B67 engines. The Model 747-8 will
have two flight crew and the capacity to
carry 660 passengers. The Model 747—
8F will have two flight crew and a zero
passenger capacity, although Boeing has
submitted a petition for exemption to
allow the carriage of supernumeraries.

Type Certification Basis

Under the provisions of Title 14 Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 747—
8 and 747-8F airplanes (hereafter
referred to as the 747—8/—8F) as
changed, continue to meet the
applicable provisions of 14 CFR part 25,
as amended by Amendments 25-1
through 25-117, except for earlier
amendments as agreed upon by the
FAA. These regulations will be
incorporated into Type Certificate No.
A20WE after type certification approval
of the 747-8/-8F.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
747-8/-8F because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the 747—8/-8F must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

Special conditions, as defined in
§11.19, are issued under §11.38, and
become part of the type certification
basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions

would also apply to the other model
under §21.101.

Novel or Unusual Design Features

The Boeing Model 747-8/-8F is
equipped with systems that affect the
airplane’s structural performance, either
directly or as a result of failure or
malfunction. That is, the airplane’s
systems affect how it responds in
maneuver and gust conditions, and
thereby affect its structural capability.
These systems may also affect the
aeroelastic stability of the airplane.
Such systems represent a novel and
unusual feature when compared to the
technology envisioned in the current
airworthiness standards. A special
condition is needed to require
consideration of the effects of systems
on the structural capability and
aeroelastic stability of the airplane, both
in the normal and in the failed state.

These special conditions require that
the airplane meet the structural
requirements of subparts C and D of 14
CFR part 25 when the airplane systems
are fully operative. These special
conditions also require that the airplane
meet these requirements considering
failure conditions. In some cases,
reduced margins are allowed for failure
conditions based on system reliability.

Discussion of Comments

Notice of proposed special conditions
No. 25-09-03-SC for the Boeing Model
747-8 and 747-8F airplanes was
published in the Federal Register on
April 8, 2009 (74 FR 15888). No
comments were received and the special
conditions are adopted as proposed.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 747-8/-8F airplanes. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design features, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features of the Boeing
Model 747-8/—8F airplanes. It is not a
rule of general applicability.

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.



40480 Federal Register/Vol. 74,

No. 154/ Wednesday, August 12, 2009/Rules and Regulations

The Special Conditions
A. General

The Boeing Model 747—8/8F airplane
is equipped with automatic control
systems that affect the airplane’s
structural performance, either directly
or as a result of a failure or malfunction.
The influence of these systems and their
failure conditions must be taken into
account when showing compliance with
the requirements of Subparts C and D of
part 25. The following criteria must be
used for showing compliance with these
special conditions for airplanes
equipped with flight control systems,
autopilots, stability augmentation
systems, load alleviation systems, flutter
control systems, fuel management
systems, and other systems that either
directly or as a result of failure or
malfunction affect structural
performance. If these special conditions
are used for other systems, it may be
necessary to adapt the criteria to the
specific system.

1. The criteria defined here only
address the direct structural
consequences of the system responses
and performances and cannot be
considered in isolation but should be
included in the overall safety evaluation
of the airplane. These criteria may in
some instances duplicate standards
already established for this evaluation.
These criteria are only applicable to
structural elements whose failure could
prevent continued safe flight and
landing. Specific criteria that define
acceptable limits on handling
characteristics or stability requirements
when operating in the system degraded
or inoperative mode are not provided in
this special condition.

2. Depending on the specific
characteristics of the airplane,
additional studies may be required that
go beyond the criteria provided in these
special conditions in order to
demonstrate the capability of the
airplane to meet other realistic

conditions such as alternative gust or
maneuver descriptions for an airplane
equipped with a load alleviation system.

3. The following definitions are
applicable to these special conditions.

(a) Structural performance: Capability
of the airplane to meet the structural
requirements of part 25.

(b) Flight limitations: Limitations that
can be applied to the airplane flight
conditions following an in-flight
occurrence and that are included in the
Airplane Flight Manual (AFM) (e.g.,
speed limitations, avoidance of severe
weather conditions).

(c) Operational limitations:
Limitations, including flight limitations,
that can be applied to the airplane
operating conditions before dispatch
(e.g., fuel, payload and Master
Minimum Equipment List (MMEL)
limitations).

(d) Probabilistic terms: The
probabilistic terms (probable,
improbable, extremely improbable) used
in these special conditions are the same
as those used in § 25.1309.

(e) Failure condition: The term failure
condition is the same as that used in
§25.1309, however these special
conditions apply only to system failure
conditions that affect the structural
performance of the airplane (e.g., system
failure conditions that induce loads,
change the response of the airplane to
inputs such as gusts or pilot actions, or
lower flutter margins). The system
failure condition includes consequential
or cascading effects resulting from the
first failure.

B. Effects of Systems on Structures

1. General. The following criteria will
be used in determining the influence of
a system and its failure conditions on
the airplane structural elements.

2. System fully operative. With the
system fully operative, the following
apply:

(a) Limit loads must be derived in all
normal operating configurations of the

system from all the limit conditions
specified in subpart C (or used in lieu
of those specified in subpart C), taking
into account any special behavior of
such a system or associated functions or
any effect on the structural performance
of the airplane that may occur up to the
limit loads. In particular, any significant
nonlinearity (rate of displacement of
control surface, thresholds or any other
system nonlinearities) must be
accounted for in a realistic or
conservative way when deriving limit
loads from limit conditions.

(b) The airplane must meet the
strength requirements of part 25 (i.e.,
static strength, residual strength), using
the specified factors to derive ultimate
loads from the limit loads defined
above. The effect of nonlinearities must
be investigated beyond limit conditions
to ensure the behavior of the system
presents no anomaly compared to the
behavior below limit conditions.
However, conditions beyond limit
conditions need not be considered when
it can be shown that the airplane has
design features that will not allow it to
exceed those limit conditions.

(c) The airplane must meet the
aeroelastic stability requirements of
§25.629.

3. System in the failure condition. For
any system failure condition not shown
to be extremely improbable, the
following apply:

(a) At the time of occurrence, starting
from 1g level flight conditions, a
realistic scenario including pilot
corrective actions, must be established
to determine the loads occurring at the
time of failure and immediately after
failure.

(1) For static strength substantiation,
these loads multiplied by an appropriate
factor of safety that is related to the
probability of occurrence of the failure
are ultimate loads to be considered for
design. The factor of safety (F.S.) is
defined in Figure 1.
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(2) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in subparagraph 3(a)(1).
For pressurized cabins, these loads must
be combined with the normal operating
differential pressure.

(3) Freedom from aeroelastic
instability must be shown up to the
speeds defined in § 25.629(b)(2). For
failure conditions that result in speeds
beyond V¢/Mg, freedom from
aeroelastic instability must be shown to
increased speeds, so that the margins
intended by § 25.629(b)(2) are
maintained.

(4) Failures of the system that result
in forced structural vibrations
(oscillatory failures) must not produce

FS
15

1.0

Q; = (T;)(P;) where:

Tj = Average time spent in failure condition
j (in hours)

Pj = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour then a 1.5 factor of safety must be
applied to all limit load conditions specified
in Subpart C.

Figure 1

factor of safety at the time of occurrence

=

109 1073

1

Pj - Probability of occurrence of failure mode j (per hour)

loads that could result in detrimental
deformation of the affected structural
elements.

(b) For continuation of flight, for an
airplane in the system failed state and
considering any appropriate
reconfiguration and flight limitations,
the following apply:

(1) The loads derived from the
following conditions (or used in lieu of
the following conditions) at speeds up
to Vc/Mg, or the speed limitation
prescribed for the remainder of the
flight, must be determined:

(i) The limit symmetrical
maneuvering conditions specified in
§25.331 and in § 25.345.

(ii) The limit gust and turbulence
conditions specified in § 25.341 and in
§25.345.

Figure 2

(iii) The limit rolling conditions
specified in § 25.349 and the limit
asymmetrical conditions specified in
§§25.367 and 25.427(b) and (c).

(iv) The limit yaw maneuvering
conditions specified in § 25.351.

(v) The limit ground loading
conditions specified in §§25.473,
25.491 and 25.493.

(2) For static strength substantiation,
each part of the structure must be able
to withstand the loads in paragraph
(3)(b)(1) of this special condition
multiplied by a factor of safety
depending on the probability of being in
this failure state. The factor of safety is
defined in Figure 2.

Factor of safety for continuation of flight

_...___l/

109 10°°
Gj - Probability of being in failure condition j

(3) For residual strength
substantiation, the airplane must be able
to withstand two thirds of the ultimate
loads defined in paragraph (3)(b)(1) of
this special condition. For pressurized
cabins, these loads must be combined
with the normal operating differential
pressure.

(4) If the loads induced by the failure
condition have a significant effect on

1

fatigue or damage tolerance then their
effects must be taken into account.

(5) Freedom from aeroelastic
instability must be shown up to a speed
determined from Figure 3. Flutter
clearance speeds V' and V” may be
based on the speed limitation specified
for the remainder of the flight using the
margins defined by § 25.629(b).
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V’ = Clearance speed as defined by
§25.629(b)(2).

V” = Clearance speed as defined by
§25.629(b)(1).

Qj = (T;)(P;) where:

Tj = Average time spent in failure condition
j (in hours)

Pj = Probability of occurrence of failure mode
j (per hour)

Note: If P; is greater than 103 per flight
hour, then the flutter clearance speed must
not be less than V”.

(6) Freedom from aeroelastic
instability must also be shown up to V*
in Figure 3 above, for any probable
system failure condition combined with
any damage required or selected for
investigation by § 25.571(b).
Consideration of certain failure
conditions may be required by other
sections of part 25 regardless of
calculated system reliability. Where
analysis shows the probability of these
failure conditions to be less than 109,
criteria other than those specified in this
paragraph may be used for structural
substantiation to show continued safe
flight and landing.

4. Failure indications. For system
failure detection and indication, the
following apply:

(a) The system must be checked for
failure conditions, not extremely
improbable, that degrade the structural
capability below the level required by
part 25 or significantly reduce the
reliability of the remaining system. As
far as reasonably practicable, the flight
crew must be made aware of these
failures before flight. Certain elements
of the control system, such as
mechanical and hydraulic components,
may use special periodic inspections,
and electronic components may use
daily checks, in lieu of detection and
indication systems to achieve the
objective of this requirement. These
Certification Maintenance Requirements
(CMRs) must be limited to components
that are not readily detectable by normal
detection and indication systems and

Figure 3

Clearance speed

109 10
Qj - Probability of being in failure condtion |

where service history shows that
inspections will provide an adequate
level of safety.

(b) The existence of any failure
condition, not extremely improbable,
during flight that could significantly
affect the structural capability of the
airplane and for which the associated
reduction in airworthiness can be
minimized by suitable flight limitations,
must be signaled to the flight crew. For
example, failure conditions that result
in a factor of safety between the airplane
strength and the loads of subpart C
below 1.25, or flutter margins below V”,
must be signaled to the crew during
flight.

5. Dispatch with known failure
conditions. If the airplane is to be
dispatched in a known system failure
condition that affects structural
performance, or affects the reliability of
the remaining system to maintain
structural performance, then the
provisions of this special condition
must be met, including the provisions of
paragraph 2 for the dispatched
condition, and paragraph 3 for
subsequent failures. Expected
operational limitations may be taken
into account in establishing Pj as the
probability of failure occurrence for
determining the safety margin in Figure
1. Flight limitations and expected
operational limitations may be taken
into account in establishing Qj as the
combined probability of being in the
dispatched failure condition and the
subsequent failure condition for the
safety margins in Figures 2 and 3. These
limitations must be such that the
probability of being in this combined
failure state and then subsequently
encountering limit load conditions is
extremely improbable. No reduction in
these safety margins is allowed if the
subsequent system failure rate is greater
than 1073 per hour.

Issued in Renton, Washington, on July 29,
2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-19246 Filed 8—11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM399; Special Conditions No.
25-387-SC]

Special Conditions: Boeing Model 747-
8/-8F Airplanes; Additional Airframe
Structural Design Requirements
Related to Sudden Engine Stoppage
Due to Fan Blade Failures

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for Boeing Model 747—-8/—-8F
airplanes. These airplanes will have a
novel or unusual design feature(s)
associated with an increased engine size
when compared to previous model
airplanes. These larger engines with
larger bypass fans are capable of
producing higher and more complex
dynamic loads than previously
experienced in older designs. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective Date: September 11,
2009.

FOR FURTHER INFORMATION CONTACT:
Mark Freisthler, FAA, Airframe & Cabin
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Safety Branch, ANM—115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-1119;
facsimile (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Background

On November 4, 2005, The Boeing
Company, PO Box 3707, Seattle, WA,
98124, applied for an amendment to
Type Certificate Number A20WE to
include the new Model 747-8 passenger
airplane and the new Model 747-8F
freighter airplane. The Model 747-8 and
the Model 747—8F are derivatives of the
747-400 and the 747—400F,
respectively. Both the Model 747-8 and
the Model 747—-8F are four-engine jet
transport airplanes that will have a
maximum takeoff weight of 970,000
pounds and new General Electric GEnx-
2B67 engines. The Model 747-8 will
have two flight crew and the capacity to
carry 660 passengers. The Model 747—
8F will have two flight crew and a zero
passenger capacity, although Boeing has
submitted a petition for exemption to
allow the carriage of supernumeraries.

Type Certification Basis

Under the provisions of Title 14 Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 747—
8 and 747-8F airplanes (hereafter
referred to as the 747-8/-8F) as
changed, continue to meet the
applicable provisions of 14 CFR part 25,
as amended by Amendments 25-1
through 25-117, except for earlier
amendments as agreed upon by the
FAA. These regulations will be
incorporated into Type Certificate No.
A20WE after type certification approval
of the 747-8/-8F.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
747-8/—8F because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the 747—8/—8F must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

Special conditions, as defined in
§11.19, are issued under § 11.38, and
become part of the type certification
basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to

include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under § 21.101.

Novel or Unusual Design Features

The Boeing Model 747-8/-8F
airplanes will incorporate the following
novel or unusual design features: High-
bypass engines with a fan diameter
approximately twelve percent greater
than those currently installed on other
Boeing Model 747 airplanes.

Discussion

High-bypass engines with a fan
diameter approximately twelve percent
greater than those currently installed on
other Boeing Model 747 airplanes, such
as the 747-400 series, were not
envisioned when § 25.361 was adopted
in 1965. Section 25.361 addresses loads
imposed by engine seizure. Because of
the higher inertia of the rotating
components, worst case engine seizure
events become increasingly more severe
with increasing engine size.

Typically, the design torque loads
associated with typical failure scenarios
have been estimated by the engine
manufacturer. These loads are used by
the airframe manufacturer as limit
loads. Section 25.305 requires that
supporting structure be able to support
limit loads without detrimental
permanent deformation, meaning that
supporting structure should remain
serviceable after a limit load event.
Limit loads are expected to occur about
once in the lifetime of any airplane. For
turbine engine installations,
§25.361(b)(1) requires that the engine
mounts and supporting structures be
designed to withstand a “limit engine
torque load imposed by sudden engine
stoppage due to malfunction or
structural failure.”

Since § 25.361(b)(1) was adopted the
size, configuration, and failure modes of
turbine engines have changed
significantly. Current engines are much
larger and are designed with large
bypass fans. In the failure event
prescribed by § 25.361 they produce
much higher transient loads on the
engine mounts and supporting structure
than previous designs. At the same time,
the likelihood of such an event
occurring in modern engines has
become less. The service history of
modern turbine engines shows that
engine seizures are rare events, much
less than what is typically expected for
“limit” loads. While it is important for

the airplane to be able to support such
rare loads safely without failure, it is
unrealistic to expect that no permanent
deformation will occur.

Given this situation, the Aviation
Rulemaking Advisory Committee
(ARAC) has proposed a design standard
for today’s large engines. For the
commonly-occurring deceleration
events, the proposed standard would
require engine mounts and structures to
support maximum torques without
detrimental permanent deformation. For
the rare-but-severe engine seizure events
such as loss of any fan, compressor, or
turbine blade, the proposed standard
would require engine mounts and
structures to support maximum torques
without failure, but allow for some
deformation in the structure.

The FAA concludes that modern large
engines, including those on the 747-8/
—8F, are novel and unusual compared to
those envisioned when § 25.361(b)(1)
was adopted and thus warrant special
conditions. These special conditions
contain design criteria recommended by
the ARAC.

Discussion of Comments

Notice of proposed special conditions
No. 25-09-02-SC for the Boeing Model
747-8 and 747-8F airplanes was
published in the Federal Register on
April 8, 2009 (74 FR 15888). No
comments were received and the special
conditions are adopted as proposed.
Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 747-8/-8F airplanes. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design features, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features of the Boeing
Model 747—-8/-8F airplanes. It is not a
rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

m The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Boeing Model
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747-8/-8F airplanes. The following
special conditions are in lieu of
§25.361(b):

1. For turbine engine installations, the
engine mounts, pylons and supporting
airframe primary structure (such as the
affected wing and fuselage primary
structure) must be designed to
withstand 1g level flight loads acting
simultaneously with the maximum
torque load, considered as limit load,
imposed by each of the following:

(a) Sudden engine deceleration due to
a malfunction which could result in a
temporary loss of power or thrust; and

(b) The maximum acceleration of the
engine.

2. For auxiliary power unit
installations, the power unit mounts
and supporting airframe primary
structure (such as the affected fuselage
primary structure) must be designed to
withstand 1g level flight loads acting
simultaneously with the maximum
torque load, considered as limit load,
imposed by each of the following:

(a) Sudden auxiliary power unit
deceleration due to malfunction or
structural failure; and

(b) The maximum acceleration of the
power unit.

3. For turbine engine installations, the
engine mounts, pylons and supporting
airframe primary structure (such as the
affected wing and fuselage primary
structure) must be designed to
withstand 1g flight loads acting
simultaneously with the transient
dynamic loads, considered as ultimate
load, imposed by each of the following:

(a) Sudden engine stoppage due to the
loss of any fan, compressor, or turbine
blade; and separately

(b) Where applicable to a specific
engine design, any other engine
structural failure that results in higher
loads.

4. The ultimate loads developed from
the conditions specified in paragraphs
3(a) and 3(b) are to be multiplied by a
factor of 1.0 when applied to engine
mounts and pylons and multiplied by a
factor of 1.25 when applied to the
supporting airframe primary structure
(such as the affected wing and fuselage
primary structure). In addition, the
airplane must be capable of continued
safe flight considering the aerodynamic
effects on controllability due to any
permanent deformation that results from
the conditions specified in paragraph 3,
above.

Issued in Renton, Washington, on July 29,
2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—19249 Filed 8-11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2009-0464; Directorate
Identifier 2008—NM-189-AD; Amendment
39-15992; AD 2008-16-09 R1]

RIN 2120-AA64

Airworthiness Directives; Short
Brothers Model SD3-60 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are revising an existing
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

There have been several occurrences of
cracked elevator trim tab balance weight
attachment brackets, on one occasion, the
elevator trim tab mass balance weight bracket
separated from the aircraft. The loss of an
elevator trim tab mass balance weight bracket
has the potential to cause damage to an
aircraft, or cause serious injury to personnel.
* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
September 16, 2009.

The Director of the Federal Register
previously approved the incorporation
by reference of certain publications
listed in this AD as of September 15,
2008 (73 FR 46543, August 11, 2008).

The Director of the Federal Register
previously approved the incorporation
by reference of a certain publication
listed in this AD as of March 14, 2005
(70 FR 9212, February 25, 2005).

The Director of the Federal Register
previously approved the incorporation
by reference of a certain other
publication listed in this AD as of
September August 3, 2004 (69 FR 38813,
June 29, 2004).

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,

International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1175; fax (425) 227—-1149.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD to revise AD
2008-16-09, amendment 39-15627 (73
FR 46543, August 11, 2008). The
existing AD applies to the products
identified in this AD. The NPRM was
published in the Federal Register on
May 20, 2009 (74 FR 23668). That
NPRM proposed to correct an unsafe
condition for the specified products.

Since we issued AD 2008-16—-09,
Short Brothers advised that SD3-07—
6011xA brackets manufactured in 2005
or later have a life limit of 28,800 flight
hours, per Section 5-00-02 of the Short
Brothers SD360 Aircraft Maintenance
Manual (AMM), and as noted in
Appendix 1 of Shorts Alert Service
Bulletin SD360-55—-A21, Revision 1,
dated March 29, 2007. In light of this,
we have revised the existing AD to
extend the life limit of any balance
weight bracket from 1,750 flight hours
to 28,800 flight hours. You may obtain
further information by examining
European Aviation Safety Agency
Airworthiness Directive 2007-0107-E,
dated April 18, 2007 (referred to after
this as “the MCAI”’), in the AD docket.

In addition, we removed paragraphs
(f) and (1)(1) of the existing AD from this
AD. Those paragraphs defined the use of
the term ““service bulletin,” as used in
the AD.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
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provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
21 products of U.S. registry. We also
estimate that it will take about 8 to 12
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $80 per work-hour.
Required parts will cost about $632 to
$864 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these parts. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of
this AD to U.S. operators to be between
$26,712 and $38,304, or between $1,272
and $1,824 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by

removing amendment 39-15627 (73 FR

46543, August 11, 2008) and adding the

following new AD:

2008-16-09 R1 Short Brothers PLC:
Amendment 39-15992. Docket No.
FAA-2009-0464; Directorate Identifier
2008—-NM-189—-AD.

Effective Date

(a) This airworthiness directive (AD)

becomes effective September 16, 2009.

Affected ADs

(b) This AD revises AD 2008—16—09.
Applicability

(c) This AD applies to all Shorts Model
SD3-60 airplanes, certificated in any
category.
Subject

(d) Air Transport Association (ATA) of
America Code 55: Stabilizers.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) (i.e.,
European Aviation Safety Agency
Airworthiness Directive 2007-0107-E, dated
April 18, 2007) states:

There have been several occurrences of
cracked elevator trim tab balance weight
attachment brackets, on one occasion, the
elevator trim tab mass balance weight bracket
separated from the aircraft. The loss of an
elevator trim tab mass balance weight bracket
has the potential to cause damage to an
aircraft, or cause serious injury to personnel.
* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2004-
13-08, Amendment 39-13690, With Revised
Service Information

Initial Inspection

(g) Within 2 months after August 3, 2004
(the effective date of AD 2004—13—-08,
amendment 39-13690): Do a dye penetrant
inspection for cracking in the welded joints
of the balance weight brackets for the left and
right elevator trim tabs, in accordance with
the Accomplishment Instructions of Short
Brothers Service Bulletin SD360-55-20,
dated June 26, 2003; Shorts Service Bulletin
SD360-55-20, Revision 1, dated June 20,
2005; or Shorts Service Bulletin SD360-55—
20, Revision 2, dated March 29, 2007.

Investigative and Corrective Actions if No
Cracking Is Found

(h) If no cracking is found during the
inspection required by paragraph (g) of this
AD, do the actions required by paragraphs
(h)(1) and (h)(2) of this AD at the applicable
compliance times.

(1) Repeat the inspection required by
paragraph (g) of this AD at intervals not to
exceed 4,800 flight hours until the bracket is
replaced per paragraph (h)(2) or (i) of this
AD.

(2) Prior to the accumulation of 28,800
total flight hours, or within 6 months after
August 3, 2004, whichever occurs later:
Replace any bracket that has not been
replaced per paragraph (i) of this AD with a
new bracket or with a serviceable bracket that
has been inspected in accordance with
paragraph (g) of this AD. Replace in
accordance with the Accomplishment
Instructions of Short Brothers Service
Bulletin SD360-55-20, dated June 26, 2003;
Shorts Service Bulletin SD360-55-20,
Revision 1, dated June 20, 2005; or Shorts
Service Bulletin SD360-55-20, Revision 2,
dated March 29, 2007. Replacement of the
brackets constitutes terminating action for
the repetitive inspections required by
paragraph (h)(1) of this AD.

Corrective Actions if Any Cracking Is Found

(i) If any cracking is found during any
inspection required by paragraph (g) or (h) of
this AD: Before further flight, accomplish the
applicable action in paragraph (i)(1) or (i)(2)
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of this AD in accordance with the
Accomplishment Instructions of Short
Brothers Service Bulletin SD360-55-20,
dated June 26, 2003; Shorts Service Bulletin
SD360-55-20, Revision 1, dated June 20,
2005; or Shorts Service Bulletin SD360-55—
20, Revision 2, dated March 29, 2007.

(1) For airplanes that have accumulated
less than 28,800 flight hours and on which
all cracking on brackets is less than 0.25 inch
in length: Repair the affected bracket in
accordance with Part B of the
Accomplishment Instructions of Short
Brothers Service Bulletin SD360-55-20,
dated June 26, 2003; Shorts Service Bulletin
SD360-55-20, Revision 1, dated June 20,
2005; or Shorts Service Bulletin SD360-55—
20, Revision 2, dated March 29, 2007
(including the additional dye penetrant
inspection of the repaired welded joint); and
repeat the inspection required by paragraph
(g) of this AD at intervals not to exceed 4,800
flight hours; or replace the bracket in
accordance with paragraph (h)(2) of this AD.
Replacement of the bracket constitutes
terminating action for the repetitive
inspections.

(2) For any airplane on which any cracking
on a bracket is 0.25 inch in length or greater,
and for any airplane that has accumulated
28,800 flight hours or more on which any
cracking of any length is found on a bracket:
Replace the affected bracket with a new
bracket or with a serviceable bracket that has
been inspected in accordance with paragraph
(g) of this AD. Replacement of the bracket
constitutes terminating action for the
repetitive inspections required by paragraph
(1)(1) of this AD.

Refitting

(j) Before further flight, following any
inspection per paragraph (g) or (h) of this AD;
or before further flight following repair or
replacement of a bracket per paragraph (h)(2)
or (i) of this AD: Refit the balance weights,
covers, and trim tabs, in accordance with the
Accomplishment Instructions of Short
Brothers Service Bulletin SD360-55-20,
dated June 26, 2003; Shorts Service Bulletin
SD360-55-20, Revision 1, dated June 20,
2005; or Shorts Service Bulletin SD360-55—
20, Revision 2, dated March 29, 2007. Where
the Accomplishment Instructions of Short
Brothers Service Bulletin SD360-55-20,
dated June 26, 2003; Shorts Service Bulletin
SD360-55-20, Revision 1, dated June 20,
2005; or Shorts Service Bulletin SD360-55—
20, Revision 2, dated March 29, 2007; specify
to contact the manufacturer for disposition of
certain conditions while refitting, obtain
further disposition instructions from the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
European Aviation Safety Agency (EASA) (or
its delegated agent).

Parts Installation

(k) As of August 3, 2004, no person may
install on any airplane a balance weight
bracket unless the welded joint has been
inspected in accordance with paragraph (g) of
this AD.

Restatement of Requirements of AD 2005-
04-13, Amendment 39-13985, With Revised
Service Information

Return of Parts to Manufacturer Not Required

(1) Although the Accomplishment
Instructions of Short Brothers Alert Service
Bulletin SD360-55—A21, dated December 16,
2004; or Shorts Alert Service Bulletin
SD360-55—-A21, Revision 1, dated March 29,
2007; specify to return subject parts to the
manufacturer, this AD does not include that
requirement.

Repetitive Inspections

(m) For airplanes equipped with balance
weight brackets of the elevator trim tabs
having part number SD3-07-6011xA, and
having a serial number beginning with “X3”
or “X4”: Prior to the accumulation of 250
flight hours since installation of the subject
balance weight bracket of the elevator trim
tab, or within 30 flight hours after March 14,
2005 (the effective date of AD 2005—04—13),
whichever is later, do a dye penetrant
inspection for cracking of the balance weight
brackets for the left and right elevator trim
tabs, in accordance with Short Brothers Alert
Service Bulletin SD360-55—-A21, dated
December 16, 2004; or Shorts Alert Service
Bulletin SD360-55—A21, Revision 1, dated
March 29, 2007.

(1) For a balance weight bracket on which
no cracking is found: Do paragraph (o) of this
AD, and repeat the inspection thereafter at
intervals not to exceed 250 flight hours until
paragraph (n) of this AD is accomplished.

(2) For a balance weight bracket on which
any cracking is found: Before further flight,
replace the bracket with a new or reworked
balance weight bracket that conforms to the
approved design standard, in accordance
with Short Brothers Alert Service Bulletin
SD360-55—-A21, dated December 16, 2004; or
Shorts Alert Service Bulletin SD360-55-A21,
Revision 1, dated March 29, 2007; and do
paragraph (o) of this AD.

Optional Terminating Action

(n) For airplanes equipped with balance
weight brackets of the elevator trim tabs
having part number SD3-07-6011xA, and
having a serial number beginning with “X3”
or “X4”: Replacement of any subject balance
weight bracket with a new or reworked
balance weight bracket that conforms to the
approved design standard, in accordance
with the Accomplishment Instructions of
Short Brothers Alert Service Bulletin SD360—
55—A21, dated December 16, 2004; or Shorts
Alert Service Bulletin SD360-55—-A21,
Revision 1, dated March 29, 2007; constitutes
terminating action for the repetitive
inspections required by paragraph (m) of this
AD for the replaced bracket.

Refitting

(o) For airplanes equipped with balance
weight brackets of the elevator trim tabs
having part number SD3-07-6011xA, and
having a serial number beginning with “X3”
or “X4:” Before further flight following any
inspection or replacement of a bracket in
accordance with paragraphs (m) and (n) of
this AD: Refit the balance weights, covers,
and trim tabs, in accordance with the
Accomplishment Instructions of Short

Brothers Alert Service Bulletin SD360-55—
A21, dated December 16, 2004; or Shorts
Alert Service Bulletin SD360-55—-A21,
Revision 1, dated March 29, 2007. Where the
Accomplishment Instructions of Short
Brothers Alert Service Bulletin SD360-55—
A21, dated December 16, 2004; or Shorts
Alert Service Bulletin SD360-55—-A21,
Revision 1, dated March 29, 2007; specify to
contact the manufacturer for disposition of
certain conditions while refitting, obtain
further disposition instructions from the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
European Aviation Safety Agency (EASA) (or
its delegated agent).

Parts Installation

(p) For all airplanes: As of March 14, 2005,
no person may install, on any airplane
subject to this AD, a balance weight bracket
having part number SD3-07-6011xA, and
having a serial number beginning with “X3”
or “X4,” unless the bracket is also marked
“Rework batch number R—-Bxxxxx”’ (where
“xxxxx’’ is a number).

Restatement of Requirements of AD 2008-
16-09, Amendment 39-15627, With
Extended Repetitive Interval in Paragraph
(q)(2) of This AD

Inspection(s) and Replacements

(q) For airplanes equipped with balance
weight brackets of the elevator trim tabs
having part number SD3-07-6011xA
manufactured in the year 2003 or 2004,
including reworked brackets, installed in
accordance with paragraph (h)(2), (i)(2), or
(n) of this AD, as applicable: Do the actions
specified in paragraphs (q)(1) and (q)(2) of
this AD in accordance with Parts A and B of
the Accomplishment Instructions of Shorts
Alert Service Bulletin SD360-55—-A21,
Revision 1, dated March 29, 2007.

(1) Within 30 flight hours after September
15, 2008 (the effective date of AD 2008—16—
09) or within 250 flight hours since
installation of the balance weight brackets of
the elevator trim tabs or since the last
inspection required by paragraph (g), (h)(1),
(i)(1), or (m) of this AD, whichever occurs
later: Do a dye penetrant inspection to detect
cracks of the balance weight brackets of the
elevator trim tabs.

(i) If no crack is detected, repeat the dye
penetrant inspection at intervals not to
exceed 250 flight hours, until the
replacement required by paragraph (q)(2) of
this AD is done.

(ii) If any crack is detected, before further
flight, do the replacement specified in
paragraph (q)(2) of this AD.

(2) Before the accumulation of 1,750 flight
hours since installation of the balance weight
brackets of the elevator trim tabs, or within
180 days after September 15, 2008,
whichever occurs later: Replace the balance
weight brackets with new balance weight
brackets manufactured in 2005 or later.
Thereafter, replace any balance weight
bracket with a new bracket manufactured in
2005 or later at intervals not to exceed the
accumulation of 28,800 flight hours on that
bracket. Accomplishment of the initial
replacement ends the repetitive inspection
requirements of this AD.
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(r) For airplanes equipped with balance
weight brackets of the elevator trim tabs
having part number SD3-31-6213xB
inspected in accordance with paragraph (g),
(h)(1), or (i)(1) of this AD and retained or
refitted following approved repair in
accordance with paragraph (j) of this AD: Do
the actions specified in paragraphs (r)(1) and
(r)(2) of this AD in accordance with Parts A
and B of the Accomplishment Instructions of
Shorts Alert Service Bulletin SD360-55-20,
Revision 2, dated March 29, 2007.

(1) Within 4,800 flight hours since last
inspection, or within 180 days after
September 15, 2008, whichever occurs later,
and thereafter at intervals not to exceed 4,800
flight hours: Do a dye penetrant inspection to
detect cracks of the balance weight brackets
of the elevator trim tabs.

(i) If no crack is detected, repeat the dye
penetrant inspection at intervals not to
exceed 4,800 flight hours, until the
replacement required by paragraph (r)(2) of
this AD is done.

(ii) If any crack is detected, before further
flight, do the replacement specified in
paragraph (r)(2) of this AD.

(2) Before the accumulation of 28,800 flight
hours since any balance weight bracket of the
elevator trim tabs is new, or within 180 days
after September 15, 2008, whichever occurs
later: Replace the balance weight brackets

with new balance weight brackets
manufactured in 2005 or later. Thereafter,
replace any balance weight bracket with a
new bracket manufactured in 2005 or later at
intervals not to exceed the accumulation of
28,800 flight hours on that bracket.
Accomplishment of the initial replacement
ends the repetitive inspection requirements
of this AD.

Part Installation

(s) For all airplanes: As of September 15,
2008, no person may install, on any airplane,
a balance weight bracket of the elevator trim
tab manufactured earlier than 2005.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(t) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Todd Thompson,
Aerospace Engineer, International Branch,

ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1175; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(u) Refer to MCAI EASA Airworthiness
Directive 2007—-0107-E, dated April 18, 2007,
and the service bulletins identified in Table
1 of this AD for related information.

TABLE 1—RELATED SERVICE INFORMATION

Document

Revision Date

Short Brothers Alert Service Bulletin SD360-55-A21

Short Brothers Service Bulletin SD360-55-20
Shorts Alert Service Bulletin SD360-55—-A21

Shorts Service Bulletin SD360-55-20
Shorts Service Bulletin SD360-55-20

Original
Original

December 16, 2004.
June 26, 2003.
March 29, 2007.
June 20, 2005.
March 29, 2007.

Material Incorporated by Reference

(v) You must use the service information
contained in Table 2 of this AD to do the

actions required by this AD, unless the AD
specifies otherwise. If you do the optional
terminating action specified in this AD, you

must use the service information specified in
Table 3 of this AD to do that action, unless
the AD specifies otherwise.

TABLE 2—MATERIAL INCORPORATED BY REFERENCE FOR REQUIRED ACTIONS

Document

Revision Date

Short Brothers Alert Service Bulletin SD360-55—-A21

Short Brothers Service Bulletin SD360-55-20
Shorts Alert Service Bulletin SD360-55—-A21

Shorts Service Bulletin SD360-55-20
Shorts Service Bulletin SD360-55-20

Original
Original

December 16, 2004.
June 26, 20083.
March 29, 2007.
June 20, 2005.
March 29, 2007.

TABLE 3—MATERIAL INCORPORATED BY REFERENCE FOR OPTIONAL ACTIONS

Document

Revision Date

Short Brothers Alert Service Bulletin SD360-55-A21

Shorts Alert Service Bulletin SD360-55—-A21

December 16, 2004.
March 29, 2007.

(1) On September 15, 2008 (73 FR 46543,
August 11, 2008), the Director of the Federal
Register previously approved the
incorporation by reference of Shorts Alert
Service Bulletin SD360-55—-A21, Revision 1,
dated March 29, 2007; Shorts Service
Bulletin SD360-55-20, Revision 1, dated

June 20, 2005; and Shorts Service Bulletin
SD360-55—20, Revision 2, dated March 29,
2007.

(2) On March 14, 2005 (70 FR 9212,
February 25, 2005), the Director of the
Federal Register previously approved the
incorporation by reference of Short Brothers

Alert Service Bulletin SD360-55—A21, dated
December 16, 2004.

(3) On August 3, 2004 (69 FR 38813, June
29, 2004), the Director of the Federal Register
previously approved the incorporation by
reference of Short Brothers Service Bulletin
SD360-55-20, dated June 26, 2003.
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(4) For service information identified in
this AD, contact Short Brothers PLC,
Airworthiness, P.O. Box 241, Airport Road,
Belfast BT3 9DZ, Northern Ireland; telephone
+44(0)2890-462469; fax +44(0)2890-468444;
e-mail
michael.mulholland@aero.bombardier.com;
Internet http://www.bombardier.com.

(5) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(6) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on August
3, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-19181 Filed 8-11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 30680; Amdt. No. 482]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes

occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective Date: 0901 UTC, August
27, 2009.

FOR FURTHER INFORMATION CONTACT:
Harry Hodges, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the

close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Issued in Washington, DC, on July 24,
2009.

John M. Allen,
Director, Flight Standards Service.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).
Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
part 95 of the Federal Aviation
Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, August 27, 2009.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS

[Amendment 482 Effective Date August 27, 2009]

From To MEA MAA
§95.4000 High Altitude RNAV Routes
§95.4016 RNAV Route Q16 Is Amended To Read In Part
KODIAK, AK VOR/DME #GNSS MEA .......cccoeviveieennn. MIDDLETON ISLAND, AK VOR/DME .......cccceoeiviieiians 18000 45000
Is Amended By Adding
MIDDLETON ISLAND, AK VOR/DME #GNSS MEA ....... YAKUTAT, AK VOR/DME .......cooiiiiieiieieeee e 18000 45000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS—Continued
[Amendment 482 Effective Date August 27, 2009]
From To MEA MAA
§95.4041 RNAV Route Q41 Is Added To Read
*CAWIN, AK FIX DEADHORSE, AK VOR/DME .......cccoovviieeeeeecieeeee e 18000 45000
*12000-MRA #GNSS MEA
§95.4042 RNAV Route Q42 Is Added To Read
KIRKSVILLE, MO VORTAC ...t DANVILLE, IL VORTAC ...t #*34000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
DANVILLE, IL VORTAC ..ot MUNCIE, IN VOR/DME ........cooieeeeeeceeeceeeeee e #*34000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
MUNCIE, IN VOR/DME .....ccveieieeeeeeee e BRNAN, PA FIX et #*24000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
BRNAN, PA FIX oo MAALS, PA FIX et #26000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
MAALS, PA FIX oo EAST TEXAS, PA VOR/DME ......cccovvveeieecieeeee e #+24000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
EAST TEXAS, PA VOR/DME .......ccooceeeiiieeeieeeeieeeeeeeen, ELIOT, NJ FIX e #*24000 45000
*18000-GNSS MEA
#DME/DME/IRU RNAV MEA
§95.4043 RNAYV Route Q43 Is Added To Read
ANCHORAGE, AK VOR/DME .....cccoveeeeieeeeteeeeeieeeeeeene FAIRBANKS, AK VORTAC ....oeeieeeeee e #18000 45000
#GNSS MEA
§95.4044 RNAV Route Q44 Is Added To Read
NOME, AK VOR/DME .....oeeiiieeeeee et ANCHORAGE, AK VOR/DME .....cccccoiieeeiee e #18000 45000
#GNSS MEA
§95.4045 RNAV Route Q45 Is Added To Read
DILLINGHAM, AK VOR/DME .......coeecieeeieeeciee e AMOTT, AK FIX ot #18000 45000
#GNSS MEA
§95.4046 RNAV Route Q46 Is Added To Read
POINT HOPE, AK NDB .....oooieiieeeeeeeee e BARROW, AK VOR/DME ......cccceeeiieecee e #18000 45000
#GNSS MEA
§95.4047 RNAV Route Q47 Is Added To Read
KING SALMON, AK VORTAC ....oooveeeeeeee e AMOTT, AK FIX ot #18000 45000
#GNSS MEA
§95.4048 RNAV Route Q48 Is Added To Read
BARROW, AK VOR/DME .......ccoooteeeeeeeeeeeee e DEADHORSE, AK VOR/DME .......ccccoovieeeeeeeeciieeee e #18000 45000
#GNSS MEA
DEADHORSE, AK VOR/DME ........covviiiieiiiieeeeeeeceee. ROCES, AK FIX oo #18000 45000
#GNSS MEA
§95.4049 RNAV Route Q49 Is Added To Read
KODIAK, AK VOR/DME ......coceiiiiiieeeeeeeeeee e AMOTT, AK FIX oo #18000 45000
#GNSS MEA
§95.4051 RNAV Route Q51 Is Added To Read
KING SALMON, AK VORTAC ....cccooeeeeeeeeeeeee e KOTZEBUE, AK VOR/DME .......c.cooiieiiieecceeeeeee e #18000 45000
#GNSS MEA
§95.4053 RNAV Route Q53 Is Added To Read
KODIAK, AK VOR/DME ....cccveiiitieeeeee et ‘ ILIAMNA, AK NDB/DME ......ccoiieieeeeee e #18000 45000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS—Continued
[Amendment 482 Effective Date August 27, 2009]

From To MEA MAA
#GNSS MEA
ILIAMNA, AK NDB/DME ......ccoiiiiiiieiie e KOTZEBUE, AK VOR/DME .......cooiiiiiieieiiecee e #18000 45000
#GNSS MEA
§95.4055 RNAV Route Q55 Is Added To Read
KODIAK, AK VOR/DME .......cooiiiiiieiieiieeieeee e NOME, AK VOR/DME .......cooiiiiiiiiieeieeiee e #18000 45000
#GNSS MEA
§95.4057 RNAV Route Q57 Is Added To Read
KING SALMON, AK VORTAC ..ot MC GRATH, AK VORTAC .....ooiiiiiieiiieieeieeeeesee s #18000 45000
#GNSS MEA
§95.4059 RNAV Route Q59 Is Amended By Adding
COLD BAY, AK VORTAGC .....oiiiiiiiieeeeee e BETHEL, AK VORTAC .....oiiiiiiiiiiieeeeee e #18000 45000
#GNSS MEA
§95.4061 RNAV Route Q61 Is Added To Read
FAIRBANKS, AK VORTAC .....coocieciieie et BARROW, AK VOR/DME ......ccccviiiieeeiee e #18000 45000
#GNSS MEA
§95.4219 RNAV Route T219 Is Amended To Read In Part
NANWAK, AK NDB/DME ......cccccoiiiiiieniieieenieeee e RUFVY, AK FIX oo *2300 17500
*1700-MOCA
RUFVY, AK FIX et ACATE, AK FIX oo *2000 17500
*1300-MOCA
ACATE, AK FIX it BROUS, AK FIX ..ot *6000 17500
*5400-MOCA
BROUS, AK FIX oottt DILLINGHAM, AK VOR/DME ......ccciiieiieeecieeeee e *6000 17500
*5000-MOCA
§95.4222 RNAV Route T222 Is Amended To Read In Part
MOUNT MOFFETT, AK, NDB/DME .......cccccecieniiiieeinn. BAERE, AK FIX .o *6000 17500
BAERE, AK FIX ..o ST PAUL ISLAND, AK NDB/DME .. *3600 17500
ST PAUL ISLAND, AK NDB/DME .... RUFVY, AK FIX ..o *3000 17500
*1800-MOCA
RUFVY, AK FIX it BETHEL, AK VORTAC .....oiiiiiiieieeeeee e *3000 17500
*1400-MOCA
§95.4223 RNAV Route T223 Is Amended To Read In Part
CAPE NEWENHAM, AK NDB/DME ..........ccoeevveeieeeeee. DILLINGHAM, AK VOR/DME ......ccciieeeieeeceeee e 4400 17500
DILLINGHAM, AK VOR/DME .......ccooiiiiiieieeeieenee e FAGIN, AK FIX ..o, 4400 17500
FAGIN, AK FIX i NONDA, AK FIX ... 8400 17500
NONDA, AK FIX e BLUGA, AK FIX ... 12000 17500
BLUGA, AK FIX o AMOTT, AK FIX ... 3000 17500
Is Amended To Delete
AMOTT, AK FIX oot ANCHORAGE, AK VOR/DME .......cccooeiiieiieieeieeeeeen 2000 17500
§95.4225 RNAV Route T225 Is Amended To Read In Part
HOOPER BAY, AK VOR/DME .......ccoeeiieeeeieeeee e AKELT, AK FIX oo 4600 17500
AKELT, AK FIX e ALMOT, AK FIX oo 4400 17500
ALMOT, AK FIX oo UNALAKLEET, AK VOR/DME . 3700 17500
UNALAKLEET, AK VOR/DME .......cccooiiiiinieiiienieeieeen EDMON, AK FIX .o, 5000 17500
EDMON, AK FIX oot VENCE, AK FIX .....ccceene. 5900 17500
VENCE, AK FIX oo GALENA, AK VOR/DME .... 3400 17500
GALENA, AK VOR/DME .......cooiiiiiieieeee e KUHZE, AK FIX ....cccoeneeene 3400 17500
KUHZE, AK FIX oot CHOKK, AK FIX ....ccccenen. 6800 17500
CHOKK, AK FIX oot TANANA, AK VOR/DME ... 4000 17500
TANANA, AK VOR/DME .....ccooiiiiiiiieiiee e *REEBA, AK FIX oo 3600 17500
*7000-MRA
REEBA, AK FIX .o FAIRBANKS, AK VORTAC ....cccoiiiieieeiieeeeniee e 4500 17500
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS—Continued
[Amendment 482 Effective Date August 27, 2009]
From To MEA MAA
§95.4227 RNAV Route T227 Is Amended To Read In Part
SHEMYA, AK NDB .....oooiiiiiiieeeee e JANNT, AK FIX oo 3400 17500
JANNT, AK FIX e BAERE, AK FIX ... 2900 17500
BAERE, AK FIX o ALEUT, AK FIX .... 3300 17500
ALEUT, AK FIX e MORDI, AK FIX .... 2500 17500
MORDI, AK FIX oot BINAL, AK FIX oo 4900 17500
BINAL, AK FIX oot PORT HEIDEN, AK NDB/DME .... 3800 17500
PORT HEIDEN, AK NDB/DME ..........ccoeiiiiiiaaiieiieeiene AMOTT, AK FIX ..o, 13000 17500
AMOTT, AK FIX oo ANCHORAGE, AK VOR/DME . 4000 17500
ANCHORAGE, AK VOR/DME ......cccooiiiniieiieieeeesee e FAIRBANKS, AK VORTAC .......... 9700 17500
FAIRBANKS, AK VORTAC .....cooiiiiiieieeeeiie e DEADHORSE, AK VOR/DME .......ccccooiieiieiiieeeeie e 11000 17500
§95.4228 RNAV Route T228 Is Amended To Read In Part
CAPE NEWENHAM, AK NDB/DME ........cccooiiiiiininne. KUCYE, AK FIX .ot 4600 17500
KUCYE, AK FIX RUFVY, AK FIX 2000 17500
RUFVY, AK FIX HOOPER BAY, AK VOR/DME ......coooiiiiieiiieeenieeieee 3000 17500
§95.4231 RNAV Route T231 Is Amended To Read In Part
FAIRBANKS, AK VORTAC .....cooiiiiiiiiee e SELAWIK, AK VOR/DME .......coiiiiiiieiienieeee e 6300 17500
SELAWIK, AK VOR/DME ......ccooiiiiiiiiiieie e KOTZEBUE, AK VOR/DME .......cooiiiiiieieieeee e 3400 17500
§95.4231 RNAV Route T232 Is Amended To Delete In Part
OLARU, AK FIX oo NORTHWAY, AK VORTAC ..ot 6000 17500
5400-MOCA
§95.4240 RNAV Route T240 Is Amended To Delete In Part
EVANSVILLE, AK NDB .....oooiiiiiiiiieeiee e NAMRE, AK FIX ..o 10000 17500
Is Amended To Read In Part
BETTLES, AK VOR/DME .....cccoiiiiiiienieeieeeeeee e TEGDE, AK FIX o 7800 17500
TEGDE, AK FIX DERIK, AK FIX 9700 17500
DERIK, AK FIX SHELO, AK FIX 3600 17500
SHELO, AK FIX DEADHORSE, AK VOR/DME .......ccoiiiiiieiienieeniee e 2000 17500
§95.4246 RNAV Route T246 Is Amended By Adding
BARROW, AK VOR/DME ......cccoiiiiiiiiniieieeceeeree e GALENA, AK VOR/DME ..ot 9200 17500
Is Amended To Read In Part
GALENA, AK VOR/DME .......ooooiiiieeiieecee et MC GRATH, AK VORTAC .....oocceeiieeiecteeeeee e 5800 17500
MC GRATH, AK VORTAC ....ccviiiiieiieeieeeese e ANCHORAGE, AK VOR/DME .......cccoeviieieeieeieeeee e 8700 17500
§95.4248 RNAV Route T248 Is Amended By Adding
GAMBELL, AK NDB/DME .......cccoeiieiieeieeeieeiie e ‘ QAYAQ, AK FIX et 3600 ‘ 17500
Is Amended To Read In Part
QAYAQ, AK FIX oot ‘ EMMONAK, AK VOR/DME ........ccoeeiieiiieieeieeiee e 3000 ‘ 17500
§95.4250 RNAV Route T250 Is Amended To Read In Part
BETHEL, AK VORTAC ....ooiiiiiecieeeeceeee e AKELT, AK FIX oo 3800 17500
AKELT, AK FIX QAYAQ, AK FIX ..o 3000 17500
QAYAQ, AK FIX KUKULIAK, AK VOR/DME .... 3700 17500
§95.4252 RNAV Route T252 Is Amended By Adding
NOME, AK VOR/DME .....cccoiiiiiiiieeieeieeeeee e ‘ KOTZEBUE, AK VOR/DME .......cccooiiiiieiienieeee e 5900 ‘ 17500
§95.4260 RNAV Route T260 Is Amended By Adding
NOME, AK VOR/DME .....cccoiiiiiiiieeieeeeee e ‘ TIN CITY, AK NDB/DME ......cociiiiieiieeieeieeee e 6900 ‘ 17500
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINTS—Continued
[Amendment 482 Effective Date August 27, 2009]
From To MEA MAA
Is Amended To Read In Part
TIN CITY, AK NDB/DME ......occtiiiiiieieeeicnienieie e COGNU, AK FIX oot 5300 17500
COGNU, AK FIX oottt POINT HOPE, AK NDB ....ccceoveiiiiriiirireneeeese e 3000 17500
§95.4269 RNAV Route T269 Is Added To Read
BETHEL, AK VORTAC ....ooiiieeiterieeeee e SPARREVOHN, AK VOR/DME ......cccovieeeerererenienienas 6800 17500
SPARREVOHN, AK VOR/DME .......ccoccviiiiniiieieieeniene ANCHORAGE, AK VOR/DME ............... 11300 17500
ANCHORAGE, AK VOR/DME ......ccccociiiiieienieeeeeeeee JOHNSTONE POINT, AK VOR/DME .... 9000 17500
JOHNSTONE POINT, AK VOR/DME ......cccoecevueieeereenes YAKUTAT, AK VOR/DME ........ccccovnueee. 5900 17500
YAKUTAT, AK VOR/DME ......coocoriieieieiiiesieneeeeeee e BIORKA ISLAND, AK VORTAC ........ 6200 17500
BIORKA ISLAND, AK VORTAC .....ccoeieerierierierieieeeieenens ANNETTE ISLAND, AK VOR/DME ......ccccoienenienieieene 7100 17500
§95.4273 RNAV Route T273 Is Added To Read
FAIRBANKS, AK VORTAC .....cooererieieininesieeeeesie e ‘ ROCES, AK FIX ..ot 12000 ‘ 17500
§95.4275 RNAV Route T275 Is Added To Read
BETHEL, AK VORTAC .....cciiiiiiiiieeteenie e ‘ UNALAKLEET, AK VOR/DME ......cccviiriieieiiesieseeeeee 5900 ‘ 17500
§95.4277 RNAV Route T277 Is Added To Read
BETTLES, AK VOR/DME .......ccccoiiieieenineneeneeeeeeeneas ‘ POINT LAY, AK NDB .....oocoririeieiiniienrenreeeeeeee e 10300 ‘ 17500
§95.4278 RNAV Route T278 Is Added To Read
FHAPIT, AK FIX e SISTERS ISLAND, AK VORTAC ....cceeereeeeeierenierieienas 6100 17500
*15000-MRA
§95.4279 RNAV Route T279 Is Added To Read
ALEUT, AK FIX oottt ‘ BETHEL, AK VORTAC ....coiiiieerere e 3200 ‘ 17500
§95.4280 RNAV Route T280 Is Added To Read
FLIPS, AK FIX oot ‘ LEVEL ISLAND, AK VOR/DME ......cccooovrieieieesiesieneeeane 7100 ‘ 17500
§95.4282 RNAV Route T282 Is Added To Read
VENCE, AK FIX ..o HORSI, AK FIX oot 5000 17500
HORSI, AK FIX ..ottt PERZO, AK FIX oottt 4700 17500
PERZO, AK FIX oot FAIRBANKS, AK VORTAC .....coeiririiriiieeeeeiesie e 4300 17500
From To MEA
§95.6001 Victor Routes-U.S.
§95.6003 VOR Federal Airway V3 Is Amended To Read In Part
HARVY, VA FIX oot NUTTS, VA FIX oot **6000
*9000-MRA
**4000-GNSS MEA
FNUTTS, VA FIX et #FLAT ROCK, VA VORTAC ....ooiiiiiieieeeiesie e **6000
*9000-MRA
**4000-GNSS MEA
#R—220 UNUSABLE
§95.6020 VOR Federal Airway V20 Is Amended To Read In Part
RESERVE, LA VOR/DME .....cocotiiiiniinieieiee ettt *SLIDD, LA FIX oottt 2000
*5000-MCA SLIDD, LA FIX, NE BND
SLIDD, LA FIX ettt GULFPORT, MS VORTAC ..ottt *5000
*2000-GNSS MEA
§95.6029 VOR Federal Airway V29 Is Amended To Read In Part
HDUPONT, DE VORTAC ..ot MODENA, PA VORTAC ...oooiiiieeieeeeese e neenene *6000
*1800-MOCA

*2000-GNSS MEA
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From To MEA
#R—-358 UNUSABLE
§95.6051 VOR Federal Airway V51 Is Amended To Read In Part
CRAIG, FL VORTAC ..ottt H#ALMA, GA VORTAC ...ttt *5000
*1700-MOCA
*4000-GNSS MEA
#R-144 NA BELOW 10000
§95.6086 VOR Federal Airway V86 Is Amended To Read In Part
MISSOULA, MT VOR/DME  ......oooiiieiirecereeeeeece e COPPERTOWN, MT VOR/DME ......ccoviiiiireeeneereseeeesee e *13000
*11300-MOCA
*12000-GNSS MEA
FPACTO, SD FIX oottt RAPID CITY, SD VORTAC.
E BND T USSR PRSPPSO **8000
W BIND .ttt sttt sttt nesieenesbees | heeaeeeheeaeeehe e be e e ea e bt ea e e R e eh e e nh e eh e e R e R e e b e R e e Rt b e e bt bt e nenne et naeenne s **9700
*9700-MRA
**7100-MOCA
§95.6106 VOR Federal Airway V106 Is Amended To Read In Part
JOHNSTOWN, PA VORTAC ....ccoiiiirerieeeneeeenre e HUDON, PA FIX oo *5000
*4500-MOCA
HUDON, PA FIX e RASHE, PA FIX o *7000
*4000-MOCA
*4000-GNSS MEA
RASHE, PA FIX ..ot SELINSGROVE, PA VORTAC ...ooiiiiiiieieieeeesieeesie e *14000
*4000-GNSS MEA
§95.6114 VOR Federal Airway V114 Is Amended To Read In Part
RESERVE, LA VOR/DME ........coiiiieeieeesieee e *SLIDD, LA FIX ettt 2000
*5000-MCA SLIDD, LA FIX, NE BND
SLIDD, LA FIX e GULFPORT, MS VORTAC ... *5000
*2000-GNSS MEA
GULFPORT, MS VORTAC ..ottt EATON, MS VORTAC ....ooiiiiieiieee ettt *6000
*2000-GNSS MEA
§95.6168 VOR Federal Airway V168 Is Amended To Read In Part
MILER, AL FIX et EFORD, AL FIX oo *3000
*2400-MOCA
*3000-GNSS MEA
EFORD, AL FIX oottt #WIREGRASS, AL VORTAC ....oiiiiieieeierieneeie e 2400
#R—-360 UNUSABLE BEYOND EFORD
§95.6170 VOR Federal Airway V170 Is Amended To Read In Part
MODENA, PA VORTAC ....oiiiiieiieieenete e #DUPONT, DE VORTAC ....ooiiiiiiieieteeierte et *6000
*1800-MOCA
*2000-GNSS MEA
# R—358 UNUSABLE
§95.6259 VOR Federal Airway V259 Is Amended To Read In Part
FKOOKE, SC FIX oo FXCLETA, SC FIX o 2000
*3000-MRA
**3000-MRA
FCLETA, SC FIX e FLORENCE, SC VORTAC ..ottt 2000
*3000-MRA
§95.6269 VOR Federal Airway V269 Is Amended To Read In Part
HOVEL, ID FIX oo FONNA, OR FIX oo *12000
*8700-MOCA
*9000-GNSS MEA
MANTE, OR FIX oot MOBIL, OR FIX ettt *10000
*7600-MOCA
*8000-GNSS MEA
§95.6292 VOR Federal Airway V292 Is Amended To Read In Part
FWIGAN, NY FIX e #BARNES, MA VORTAC ..o **10000

*4500-MRA
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From To MEA

**4900-MOCA
**5000-GNSS MEA
#R-279 UNUSABLE.

§95.6514 VOR Federal Airway V514 Is Amended To Read In Part

*TWENTYNINE PALMS, CA VORTAC ....cccccooiiiiiiiiciicice GOFFS, CA VORTAC ..ot **12000
*10200-MCA TWENTYNINE PALMS, CA VORTAC, NE
BND
**7900-MOCA
**8000-GNSS MEA

§95.6528 VOR Federal Airway V528 Is Amended To Read In Part

*PHOENIX, AZ VORTAC ..ot EAGUL, AZ FIX oo **14500
*8000-MCA PHOENIX, AZ VORTAC, NE BND
**9400-MOCA
**10000-GNSS MEA

§95.6538 VOR Federal Airway V538 Is Amended To Read In Part

*TWENTYNINE PALMS, CA VORTAC ....ccccoiiiiiiiiiiicie GOFFS, CA VORTAC ..o **12000
*10200-MCA TWENTYNINE PALMS, CA VORTAC, NE
BND
**7900-MOCA
**8000-GNSS MEA

§95.6480 Alaska VOR Federal Airway V480 Is Amended To Read In Part

MOUNT MOFFETT, AK NDB/DME ......ccccooiiiiiiieiieieeiee e ST PAUL ISLAND, AK NDB/DME .......c.coiiiiaiiiieeieeeie e 6000
MAA-17500
ZESKA, AK FIX oottt st BETHEL, AK VORTAC.
SW BND .. *10000
NE BND .ttt st *2000
*1400-MOCA
From To MEA MAA
§95.7001 Jet Routes
§95.7051 JET Route J51 Is Amended To Read In Part
TUBAS, NC FIX oo #FLAT ROCK, VA VORTAC ....cooiiiiieiieieeee e *26000 45000
*18000-GNSS MEA
#R—218 UNUSABLE
§95.7091 Jet Route J9 1ls Amended To Read In Part
CROSS CITY, FL VORTAC ...t #ATLANTA, GA VORTAC ..o 24000 45000
#R—169 DME UNUSABLE
Changeover Points
Airway Segment
From To Distance

§95.8003 VOR Federal Airway Changeover Points Is Amended To Add Changeover Point Alaska V480

ST PAUL ISLAND, AK NDB/DME .......cccecvnirieiniceeennennn BETHEL, AK VORTAC ..ottt 223 *ST PAUL
ISLAND.

Is Amended To Delete Changeover Point
ST PAUL ISLAND, AK NDB/DME .......ccccovtmiimrencinieniennes KIPNUKL, AK VORTAC .....ociiiirienierienieieiseene e 197 ST PAUL
ISLAND.

[FR Doc. E9—18851 Filed 8-11-09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF EDUCATION

34 CFR Part 371
RIN 1820-AB63
[Docket ID ED-2009—-OSERS-0008]

Vocational Rehabilitation Service
Projects for American Indians With
Disabilities

AGENCY: Office of Special Education and
Rehabilitative Services, Department of
Education.

ACTION: Interim final rule; Request for
Comments.

SUMMARY: The Secretary amends the
regulations for the American Indian
Vocational Rehabilitation Services
(AIVRS) program to permit a consortium
of Indian Tribes to establish a separate
legal entity to apply for a grant under
this program. This change is needed to
provide the flexibility required by the
Department to make grants to Indian
Tribes that choose to form a consortium
and, rather than authorizing one of the
Indian Tribes of the consortium to serve
as the grantee, create a separate legal
entity that serves as the grantee on
behalf of the consortium and that is
responsible for using the grant funds to
provide services to all the Indian Tribes
in the consortium.

DATES: These regulations are effective
August 12, 2009. We must receive your
comments by September 11, 2009.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or by e-mail. Please
submit your comments only one time, in
order to ensure that we do not receive
duplicate copies. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov to submit
your comments electronically.
Information on using Regulations.gov,
including instructions for accessing
agency documents, submitting
comments, and viewing the docket is
available on the site under “How To Use
This Site.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: If you mail or deliver
your comments about these interim final
regulations, address them to Thomas E.
Finch, U.S. Department of Education,
400 Maryland Avenue, SW., room 5059,
Potomac Center Plaza (PCP),
Washington, DC 20006—8544.

Privacy Note: The Department’s policy for
comments received from members of the
public (including those comments submitted
by mail, commercial delivery, or hand

delivery) is to make these submissions
available for public viewing in their entirety
on the Federal eRulemaking Portal at
http://www.regulations.gov. Therefore,
commenters should be careful to include in
their comments only information that they
wish to make publicly available on the
Internet.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Finch. Telephone: 202-245—
7343 or via the Internet:
tom.finch@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:

Invitation To Comment

We invite you to submit comments
regarding these interim final
regulations. To ensure that your
comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the interim final
regulations that each of your comments
address and to arrange your comments
in the same order as the interim final
regulations.

We invite you to assist us in
complying with the specific
requirements of Executive Order 12866
and its overall requirement of reducing
regulatory burden that might result from
these interim final regulations. Please
let us know of any further opportunities
we should take to reduce potential costs
or increase potential benefits while
preserving the effective and efficient
administration of the program.

During and after the comment period
you may inspect all public comments
about these interim final regulations by
accessing Regulations.gov. You may also
inspect the comments, in person, in
room 5059, PCP, 550 12th Street, SW.,
Washington, DC, between the hours of
8:30 a.m. and 4 p.m., Eastern time,
Monday through Friday of each week
except Federal holidays.

Assistance to Individuals With
Disabilities in Reviewing the
Rulemaking Record

On request, we will supply an
appropriate aid, such as a reader or
print magnifier, to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for these interim final

regulations. If you want to schedule an
appointment for this type of aid, please
contact Thomas E. Finch. Telephone
number (202) 245-7343 or e-mail:
tom.finch@ed.gov.

Executive Order 13175

Executive Order 13175 (“Consultation
and Coordination with Indian Tribal
Governments”) provides that each
Federal agency must have an
accountable process to ensure regular
and meaningful consultation and
collaboration with Indian Tribal
governments or their representative
organizations in the development of
regulatory policies that have Tribal
implications. As part of this process,
before publishing these interim final
regulations, we have consulted through
meetings, telephone calls, and
correspondence with the Consortia of
Administrators for Native American
Rehabilitation that represents all the
AIVRS projects across the country,
several Indian Tribes, Alaskan Regional
Corporations, Native Alaskan Villages,
the Native Alaskan Associations, as well
as interested parties in Congress. We are
specifically inviting input from Indian
Tribal officials concerning these interim
final regulations as part of the process
of consultation required by the
Executive order.

Background

The AIVRS program, authorized by
section 121 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 741),
provides authority for the Commissioner
of the Rehabilitation Services
Administration (RSA) in the Office of
Special Education and Rehabilitative
Services of the Department of Education
to make grants to the governing bodies
of Indian Tribes located on Federal and
State reservations (and consortia of such
governing bodies) to pay 90 percent of
the costs of vocational rehabilitation
services for American Indians who are
individuals with disabilities residing on
or near such reservations. The term
governing bodies of Indian Tribes is
defined in the regulations at 34 CFR
371.4 as “those duly elected or
appointed representatives of an Indian
Tribe or of an Alaskan native village.
These representatives must have the
authority to enter into contracts,
agreements, and grants on behalf of their
constituency.” Section 371.4 also
defines the term consortium as “two or
more eligible governing bodies of Indian
Tribes that make application as a single
applicant under an agreement whereby
each governing body is legally
responsible for carrying out all of the
activities in the application.”
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The regulatory definition of the term
consortium permits groups of applicants
to apply only if one member of the
group applies for the grant on behalf of
the consortium and serves as the
grantee. In order to recognize that
Indian Tribes may organize themselves
by establishing separate legal entities to
apply on their behalf for Federal
program funds, the Department amends
the definition of the term consortium to
expressly allow the governing bodies of
Indian Tribes in the consortium to
create a separate legal entity to apply for
a grant on behalf of the Tribes in the
consortium. As the applicant, the
separate legal entity would be governed
by the regulations that apply to the
AIVRS program pursuant to §371.3.

On May 14, 2009, we published in the
Federal Register (74 FR 22729) a notice
inviting applications for new awards for
fiscal year (FY) 2009 for the AIVRS
program. The original notice for the FY
2009 AIVRS program competition
established a July 23, 2009, deadline
date for eligible applicants to apply for
funding under this program. To ensure
that the change in the regulatory
definition of the term consortium
applies to entities applying for a FY
2009 grant, we are reopening the
competition and establishing a new
deadline for the submission of
applications. Applicants that submitted
applications by the July 23, 2009,
deadline date in accordance with the
terms of the May 14, 2009 notice
inviting applications are not required to
submit new applications. Only groups
of Indian Tribes that seek to apply for
funding under the AIVRS program using
a separate legal entity as the applicant
are permitted to submit a new
application under the new deadline.
The notice reopening the FY 2009
competition for the AIVRS program is
published elsewhere in this issue of the
Federal Register.

Waiver of Rulemaking and Delayed
Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department is generally required to
publish a notice of proposed rulemaking
and provide the public with an
opportunity to comment on proposed
regulations prior to establishing a final
rule. However, we are waiving the
notice-and-comment rulemaking
requirements under the APA. Section
553(b) of the APA provides that an
agency is not required to conduct
notice-and-comment rulemaking when
the agency for good cause finds that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest. Although these

regulations are subject to the APA’s
notice-and-comment requirements, the
Secretary has determined that it would
be contrary to the public interest and
impracticable to conduct notice-and-
comment rulemaking.

It has come to the Department’s
attention that certain entities receiving
AIVRS program grants do not meet the
current definition of the term governing
bodies of Indian Tribes or the term
consortium, but rather are nonprofit
associations created by the governing
bodies of Indian Tribes to provide
health, social, and welfare services
(including vocational rehabilitation
services) to the member Indian Tribes.
Some of the Indian Tribes served by
these nonprofit associations will be
among the applicants in the FY 2009
AIVRS program competition and there
are others who are due to receive
continuation grants for FY 2009.

For many small Indian Tribes and
Alaskan native villages, the only
effective and efficient way for their
members to receive health, social, and
welfare services is for the Tribes or
villages to join together and create a
separate legal entity to apply for and
administer grants and contracts from the
Federal and State governments. Other
Department and Federal agency
programs accept applications from
groups of Indian Tribes submitted by
these separate legal entities. If the
Department had to conduct notice-and-
comment rulemaking to implement the
change in the definition of the term
consortium for purposes of the AIVRS
program, it could not do so in time to
permit it to make new and continuation
awards to eligible applicants that apply
through these separate legal entities for
FY 2009, which would result in the
disruption of services to hundreds of
American Indians with disabilities who
currently receive services through grants
provided to these entities. Such a denial
of services to the intended beneficiaries
of the AIVRS program would be
contrary to the public interest; this harm
to the public interest outweighs the
value that would be gained from notice-
and-comment rulemaking in this
instance because the regulatory change
sought merely adopts an accepted
practice used by many Indian Tribes to
apply for and administer Federal
programs.

In addition, even on an extremely
expedited timeline, it is impracticable
for the Department to conduct notice-
and-comment rulemaking and then
promulgate final regulations in time to
make new and continuation awards to
eligible applicants that apply through
these separate legal entities for FY 2009
under the AIVRS program. Publishing a

notice of proposed rulemaking,
reviewing the public comments and
issuing final regulations normally takes
at least six months, and this could not
be accomplished prior to September 30,
2009, the date by which FY 2009 funds
have to be obligated under the AIVRS
program. Issuing interim final
regulations permits the Department to
consider applications under the
competition for new awards submitted
by applicants affected by the change in
the definition of the term consortium
and to make continuation awards to
certain applicants that will meet the
changed definition and can then
continue providing vocational
rehabilitation services to American
Indians with disabilities.

Based upon this information, and in
order to make timely grant awards for
FY 2009, the Secretary is issuing these
interim final regulations without first
publishing proposed regulations for
public comment.

Although the Department is adopting
these regulations on an interim final
basis, the Department requests public
comment on these regulations. After
consideration of public comments, the
Secretary will publish final regulations.

The APA also requires that a
substantive rule be published at least 30
days before its effective date, except as
otherwise provided for good cause (5
U.S.C. 553(d)(3)). For the reasons
outlined in the preceding paragraphs,
the Secretary has determined that a
delayed effective date for these interim
final regulations is unnecessary and
contrary to the public interest, and that
good cause exists to waive the
requirement for a delayed effective date.

Significant Regulations

We discuss substantive issues under
the sections of the interim final
regulations to which they pertain.

Statute: Section 121(a) of the
Rehabilitation Act of 1973, as amended,
provides that the Commissioner of RSA
may make grants to the governing
bodies of Indian Tribes located on
Federal and State reservations (and
consortia of such governing bodies) to
pay 90 percent of the costs of vocational
rehabilitation services for American
Indians who are individuals with
disabilities residing on or near such
reservations.

Current Regulations: Current § 371.4
defines the term consortium as two or
more eligible governing bodies of Indian
Tribes that make application as a single
applicant under an agreement whereby
each governing body is legally
responsible for carrying out all of the
activities in the application.
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Regulations: We are amending the
definition of the term consortium in
section 371.4 to provide that a
consortium means two or more eligible
governing bodies of Indian Tribes that
apply for an award under this program
by either: (1) Designating one governing
body to apply for the grant; or (2)
establishing and designating a separate
legal entity to apply for the grant.

Reason: Although the regulations
under the AIVRS program have not
changed in several years, Indian Tribes
have evolved in the ways that they have
chosen to procure and deliver social
services. Many Indian Tribes have
found it more effective to join together
and create one separate legal
organization to apply for Federal funds
on their behalf and to deliver services to
the members of those Indian Tribes
because they share the need for such
services. This separate legal
organization is generally a nonprofit
association that provides health, social
and welfare services (in this case,
vocational rehabilitation services) to the
members of the Indian Tribes that
created this association. However, a
nonprofit association does not meet the
current definition of the term governing
body of an Indian Tribe or the term
consortium and, therefore, cannot serve
as the grantee for a consortium of Indian
Tribes under the AIVRS program.

Many of the Indian Tribes that choose
to form a consortium and establish a
separate legal entity to apply for grants
and administer health, social, and
welfare services to its member Tribes
would not, on their own, be able to
assume responsibility for a AIVRS
program grant because of their small
size or isolated location, or because they
lack the necessary infrastructure and
internal controls to administer an
AVRIS program grant. It has become
apparent that the Department’s current
definition of the term consortium
constrains the intended recipients of an
AIVRS grant from applying for funds
under the program and from delivering
services to the intended beneficiaries of
AIVRS program funding—the American
Indians with disabilities. Therefore, the
Department has determined that it is
appropriate to revise the regulatory
definition of the term consortium so that
a group of governing bodies of Indian
Tribes may establish a separate legal
entity to serve as the applicant and
grantee on behalf of eligible Indian
Tribes applying for a grant as part of a
consortium. The Department believes
that this regulatory change is essential
in order to keep pace with the practical
realities of the Indian community, to
respect how the sovereign Indian Tribes
have decided to organize themselves to

receive Federal program funds, and to
provide for as much flexibility as
possible within the statutory
requirements of the program to award
funds to intended recipients. These
separate legal entities, established by
consortia of Indian Tribes, already
receive grants under certain Department
programs as well as programs
administered by other Federal agencies,
and this change will align the AIVRS
program with these other programs.

Other Changes

Statute: None.

Current Regulations: Part 371
currently identifies “29 U.S.C. 711(c)
and 750, unless otherwise noted” as the
statutory authority for the regulations in
this part.

Regulations: We are updating the
authority citation for 34 part 371 to be
29 U.S.C. 709(c) and 741, unless
otherwise noted.

Reason: We are updating the authority
citation for this part because it has not
been updated since the 1992
amendments to the Rehabilitation Act of
1973.

Executive Order 12866
1. Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether the
regulatory action is ‘“‘significant” and
therefore subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “‘significant
regulatory action” as an action likely to
result in a rule that may (1) have an
annual effect on the economy of $100
million or more, or adversely affect a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
Tribal governments or communities in a
material way (also referred to as an
“economically significant” rule);

(2) create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impacts of
entitlement grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
order. Pursuant to the terms of the
Executive order, it has been determined
that this regulatory action is not a
significant regulatory action subject to
OMB review under section 3(f) of
Executive Order 12866.

1. Potential Costs and Benefits

Under Executive Order 12866, we
have assessed the potential costs and
benefits of this regulatory action and
have determined that this rule will not
impose additional costs to applicants,
grantees, or the Federal government, as
the Department is proposing only to
expand how eligible applicants can
apply for and administer grants under
this program. The rule, changing the
definition of the term consortium, is not
expected to result in increased costs to
Indian Tribes in applying for an AIVRS
grant or in implementing an AIVRS
project. Moreover, the benefits of this
regulatory action far outweigh any
unforeseen administrative costs to the
Federal government in administering
the program. Some Indian Tribes,
particularly those for whom it would be
difficult to assume responsibility for an
AIVRS grant because of their small size,
isolated location, or lack of the
necessary infrastructure, have found it
more effective to join together and
create one separate legal organization to
apply for Federal funds on their behalf
and to deliver services to the members
of those Indian Tribes. This regulatory
change would benefit such Indian
Tribes by providing them the flexibility
to establish a separate legal entity to
serve as the applicant and grantee on
behalf of eligible Indian Tribes applying
for a grant as part of a consortium,
rather than requiring one of the Indian
Tribes of the consortium to serve as the
grantee.

We have also determined that this
regulatory action would not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions, alter the rights
and obligations of recipients, or raise
new legal or policy issues.

2. Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum on ‘‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make these interim final
regulations easier to understand,
including answers to questions such as
the following:

e Are the requirements in the interim
final regulations clearly stated?

¢ Do the interim final regulations
contain technical terms or other
wording that interferes with their
clarity?

¢ Does the format of the interim final
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?
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e Would the interim final regulations
be easier to understand if we divided
them into more (but shorter) sections?
(A “section” is preceded by the symbol
“§” and a numbered heading; for
example, § 371.4 What definitions apply
to this program?)

e Could the description of the interim
final regulations in the SUPPLEMENTARY
INFORMATION section of this preamble be
more helpful in making the interim final
regulations easier to understand? If so,
how?

e What else could we do to make the
interim final regulations easier to
understand?

To send any comments that concern
how the Department could make these
interim final regulations easier to
understand, see the instructions in the
ADDRESSES section of this preamble.

Regulatory Flexibility Act Certification

The Secretary certifies that these
interim final regulations will not have a
significant economic impact on a
substantial number of small entities.
These interim final regulations affect
Indian Tribal governments and
nonprofit organizations. The U.S. Small
Business Administration (SBA) Size
Standards define these institutions as
“small entities” if they are for-profit or
nonprofit institutions with total annual
revenue below $5,000,000 or if they are
institutions controlled by governmental
entities with populations below 50,000.

Although some Indian Tribal
governments and nonprofit
organizations may meet the definition of
“small entities,” these interim final
regulations do not impose new costs on
these entities.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number: 84.250A AIVRS Program)

List of Subjects in 34 CFR Part 371

Grant programs—Indians, Grant
programs—social programs, Indians
vocational rehabilitation.

Delegation of Authority: The Secretary
of Education has delegated authority to
Andrew J. Pepin, Executive
Administrator for the Office of Special
Education and Rehabilitative Services,
to perform the functions of the Assistant
Secretary for Special Education and
Rehabilitative Services.

Dated: August 6, 2009.
Andrew J. Pepin,

Executive Administrator for Special
Education and Rehabilitative Services.

m For the reasons discussed in the
preamble, the Secretary amends part
371 of title 34 of the Code of Federal
Regulations as follows:

PART 371—VOCATIONAL
REHABILITATION SERVICE
PROJECTS FOR AMERICAN INDIANS
WITH DISABILITIES

m 1. The authority citation for part 371
is revised to read as follows:

Authority: 29 U.S.C. 709(c) and 741, unless
otherwise noted.
m 2. Section 371.4 is amended by
revising the definition of “consortium”
in paragraph (b) to read as follows:

§371.4 What definitions apply to this
program?
* * * * *

(b) * * %

Consortium means two or more
eligible governing bodies of Indian
Tribes that apply for an award under
this program by either:

(i) Designating one governing body to
apply for the grant; or

(ii) Establishing and designating a
separate legal entity to apply for the
grant.

* * * * *
[FR Doc. E9-19335 Filed 8—11-09; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55
[EPA-R03—-OAR-2009-0238; FRL-8936-4]
Outer Continental Shelf Air

Regulations Consistency Update for
Delaware

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the updates
of the Outer Continental Shelf (OCS) Air

Regulations for Delaware. Requirements
applying to OCS sources located within
25 miles of a State’s seaward boundary
must be updated periodically to
maintain continuity and ensure
consistency with the regulations of the
corresponding onshore area (COA), as
mandated by section 328(a)(1) of the
Clean Air Act (CAA). The intended
effect of approving the OCS regulations
for Delaware is to regulate air emissions
from OCS sources in accordance with
the requirements of the COA.

DATES: Effective Date: This rule is
effective on September 11, 2009.

The incorporation by reference of
certain publications listed in this rule is
approved by the Director of the Federal
Register as of September 11, 2009.
ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2009-0238. All
documents in the docket are listed in
the http:www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http:www.regulations.gov or in hard
copy for public inspection during
normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

FOR FURTHER INFORMATION CONTACT:
Amy Caprio, (215) 814-2156 or by
e-mail at caprio.amy@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” ““us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose
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III. EPA Action

IV. Statutory and Executive Order Reviews

I. Background and Purpose

Section 328(a) of the Clean Air Act
(CAA) requires that EPA establish
requirements to control air pollution
from OCS sources located within 25
miles of a State’s seaward boundary that
are the same as onshore requirements.
To comply with this statutory mandate,
EPA must incorporate applicable rules
of the corresponding onshore area
(COA) into 40 CFR part 55.

On April 29, 2008 (74 FR 19472), EPA
proposed to incorporate various
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Delaware air quality management
requirements into 40 CFR part 55. These
requirements are being promulgated to
ensure that the applicable OCS rules
correspond with the rules for the COA.
EPA has evaluated the proposed
requirements to ensure that they are
rationally related to the attainment or
maintenance of federal or state ambient
air quality standards or Part C of title I
of the CAA, that they are not designed
expressly to prevent exploration and
development of the OCS and that they
are applicable to OCS sources. 40 CFR
55.1. EPA has also evaluated the rules
to ensure that they are not arbitrary or
capricious. 40 CFR 55.12(e). In addition,
EPA has excluded administrative or
procedural rules.

Section 328(a) of the CAA and 40 CFR
part 55 limit EPA’s flexibility in
deciding which requirements will be
incorporated into part 55 and prevent
EPA from making substantive changes
to the requirements it incorporates. As
a result, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s state implementation plan
(SIP) guidance or certain requirements
of the CAA. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the part 55 rule does
not imply that a state or local rule meets
the requirements of the CAA for SIP
approval, nor does it imply that the state
or local rule will be approved by EPA
for inclusion in the SIP.

1I. Public Comment

EPA did not receive comments on the
proposed rulemaking published on
Apl‘il 29, 2009 (74 FR 19472).

III. EPA Action

In this document, EPA takes final
action to incorporate the proposed
changes into 40 CFR part 55. No
changes were made to the proposed
action. EPA is approving the proposed
action under section 328(a)(1) of the
CAA, 42 U.S.C. 7627(a)(1). Section
328(a)(1) of the CAA requires that EPA
establish requirements to control air
pollution from OCS sources located
within 25 miles of a State’s seaward
boundary that are the same as would be
applicable if the source were located in
the COA. To comply with this statutory
mandate, EPA must incorporate
applicable COA rules into 40 CFR part
55 as they exist onshore.

1IV. Statutory and Executive Order
Reviews

Under the section 328(a)(1) of the
CAA, 42 U.S.C. 7627(a)(1), the

Administrator is required to establish
requirements to control air pollution
from OCS sources located within 25
miles of States’ seaward boundary that
are the same as onshore air control
requirements. To comply with this
statutory mandate, EPA must
incorporate applicable COA rules into
40 CFR part 55 as they exist onshore. 42
U.S.C. 7627(a)(1); 40 CFR 55.12. Thus,
in promulgating OCS consistency
updates, EPA’s role is to maintain
consistency between OCS regulations
and the regulations of the COA,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action updates the existing OCS
requirements to make them consistent
with COA requirements, without the
exercise of any policy discretion by
EPA. For that reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because it does not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of

power and responsibilities between the
Federal Government and Indian tribes,
nor does it impose substantial direct
compliance costs on tribal governments,
nor preempt tribal law.

Under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., OMB has approved the
information collection requirements
contained in 40 CFR part 55 and, by
extension, this update to the rules, and
has assigned OMB control number
2060-0249. Notice of OMB’s approval of
EPA Information Collection Request
(ICR) No. 1601.07 was published in the
Federal Register on February 17, 2009
(74 FR 7432). The approval expires
January 31, 2012. As EPA previously
indicated (73 FR 66037 (November 6,
2008)), the annual public reporting and
recordkeeping burden for collection of
information under 40 CFR part 55 is
estimated to average 112 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable. In addition,
the table in 40 CFR part 9 of currently
approved OMB control numbers for
various regulations lists the regulatory
citations for the information
requirements contained in 40 CFR part
55.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
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required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 13, 2009.
Filing a petition for reconsideration by
the Administrator of this final rule to
incorporate updates to the OCS
requirements for Delaware does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedure,
Air pollution control, Continental Shelf,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: July 16, 2009.
William C. Early,
Acting Regional Administrator, Region III.

m Title 40, chapter I of the Code of
Federal Regulations, is proposed to be
amended as follows:

PART 55—[AMENDED]

m 1. The authority citation for part 55
continues to read as follows:

Authority: Section 328 of the Act (42
U.S.C. 7401, et seq.) as amended by Public
Law 101-549.

m 2. Section 55.14 is amended as
follows:

m a. By adding paragraph (d)(5).
m b. By revising paragraph (e)
introductory text.

m c. By adding paragraph (e)(5).

§55.14 Requirements that apply to OCS
sources located within 25 miles of States’
seaward boundaries, by State.
* * * * *

( * *x %

(5) Delaware.

(i) 40 CFR part 52, subpart L.

(ii) [Reserved].
* * * * *

(e) State and local requirements. State
and local requirements promulgated by

EPA as applicable to OCS sources
located within 25 miles of States’
seaward boundaries have been compiled
into separate documents organized by
State and local areas of jurisdiction.
These documents, set forth below, are
incorporated by reference. This
incorporation by reference was
approved by the Director of the Federal
Register Office in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies
may be inspected at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call 202—-741-6030 or go to: http://
www.archives.gov/federal register/code
_of federal regulations/

ibr locations.html. Copies of rules
pertaining to particular States or local
areas may be inspected or obtained from
the EPA Air Docket (A-91-76), U.S.
EPA, room M-1500, 401 M St., SW.,
Washington, DC 20460, (202) 566—1742
or the appropriate EPA regional offices:
U.S. EPA, Region I (Massachusetts) One
Congress Street, Boston, MA 02114—
2023, (617) 918-1111; U.S. EPA, Region
III (Delaware) 1650 Arch Street,
Philadelphia, PA 19103, (215) 814—
5000; U.S. EPA, Region 4 (Florida and
North Carolina), 61 Forsyth Street,
Atlanta, GA 30303, (404) 562-9900; U.S.
EPA, Region 9 (California), 75
Hawthorne Street, San Fransisco, CA
94105, (415) 947-8000; and U.S. EPA
Region 10 (Alaska), 1200 Sixth Avenue,
Seattle, WA 98101, (206) 553—1200. For
an informational listing of the State and
local requirements incorporated into
this part, which are applicable to
sources of air pollution located on the
OCS, see appendix A to this part.

* * * * *

(5) Delaware.

(i) State requirements.

(A) State of Delaware Requirements
Applicable to OCS Sources, December
19, 2008.

(B) [Reserved].

(ii) Local requirements.

(A) [Reserved].

* * * * *

m 3. Appendix A to part 55 is amended
by adding an entry for Delaware in
alphabetical order to read as follows:

Appendix A to Part 55—Listing of State
and Local Requirements Incorporated
by Reference Into Part 55, by State

* * * * *

Delaware

(a) State requirements.

(1) The following State of Delaware
requirements are applicable to OCS Sources,
December 19, 2008, State of Delaware—
Department of Natural Resources and
Environmental Control. The following

sections of 7 DE Admin. Code 1100—Air
Quality Management Section:

7 DE Admin. Code 1101: Definitions and
Administrative Principles

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: Definitions (Effective 09/11/
1999)

Section 3.0: Administrative Principles (02/
01/1981)

Section 4.0: Abbreviations (Effective 02/01/
1981)

7 DE Admin. Code 1102: Permits

Section 1.0: General Provisions (Effective 06/
11/2006)

Section 2.0: Applicability (Effective 06/11/
2006)

Section 3.0: Application/Registration
Prepared by Interested Party (Effective 06/
01/1997)

Section 4.0: Cancellation of Construction
Permits (Effective 06/01/1997)

Section 5.0: Action on Applications
(Effective 06/01/1997)

Section 6.0: Denial, Suspension or
Revocation of Operating Permits (Effective
06/11/2006)

Section 7.0: Transfer of Permit/Registration
Prohibited (Effective 06/01/1997)

Section 8.0: Availability of Permit/
Registration (Effective 06/01/1997)

Section 9.0: Registration Submittal (Effective
06/01/1997)

Section 10.0: Source Category Permit
Application (Effective 06/01/1997)

Section 11.0: Permit Application (Effective
06/11/2006)

Section 12.0: Public Participation (Effective
06/11/2006)

Section 13.0: Department Records (Effective
06/01/1997)

Section 1102: Appendix A (Effective 06/11/
2006)

7 DE Admin. Code 1103: Ambient Air
Quality Standards

Section 1.0: General Provisions (Effective 09/
11/1999)

Section 2.0: General Restrictions (Effective
02/01/1981)

Section 3.0: Suspended Particulates
(Effective 02/01/1981)

Section 4.0: Sulfur Dioxide (Effective 02/01/
1981)

Section 5.0: Carbon Monoxide (Effective 02/
01/1981)

Section 6.0: Ozone (Effective 09/11/1999)

Section 7.0: Hydrocarbons (Effective 02/01/
1981)

Section 8.0: Nitrogen Dioxide (Effective 02/
01/1981)

Section 9.0: Hydrogen Sulfide (Effective 02/
01/1981)

Section 10.0: Lead (Effective 02/01/1981)

Section 11.0: PM10 and PM2.5 Particulates
(Effective 2/11/2003)

7 DE Admin. Code 1104: Particulate
Emissions From Fuel Burning Equipment

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: Emission Limits (Effective 02/01/
1981)
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7 DE Admin. Code 1105: Particulate
Emissions From Industrial Process
Operations

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: General Restrictions (Effective
02/01/1981)

Section 3.0: Restrictions on Hot Mix Asphalt
Batching Operations (Effective 02/01/1981)

Section 4.0: Restrictions on Secondary Metal
Operations (Effective 02/01/1981)

Section 5.0: Restrictions on Petroleum
Refining Operations (Effective 02/01/1981)

Section 6.0: Restrictions on Prill Tower
Operations (Effective 02/01/1981)

Section 7.0: Control of Potentially Hazardous
Particulate Matter (Effective 02/01/1981)

7 DE Admin. Code 1106: Particulate
Emissions From Construction and Materials
Handling

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: Demolition (Effective 02/01/
1981)

Section 3.0: Grading, Land Clearing,
Excavation and Use of Non-Paved Roads
(Effective 02/01/1981)

Section 4.0: Material Movement (Effective
02/01/1981)

Section 5.0: Sandblasting (Effective 02/01/
1981)

Section 6.0: Material Storage (Effective 02/
01/1981)

7 DE Admin. Code 1107: Emissions From
Incineration of Noninfectious Waste

Section 1.0: General Provisions (Effective 10/
13/1989)

Section 2.0: Restrictions (Effective 10/13/
1989)

7 DE Admin. Code 1108: Sulfur Dioxide
Emissions From Fuel Burning Equipment

Section 1.0: General Provisions (Effective 12/
08/1983)

Section 2.0: Limit on Sulfur Content of Fuel
(Effective 05/09/1985)

Section 3.0: Emission Control in Lieu of
Sulfur Content Limits of 2.0 of This
Regulation (Effective 05/09/1985)

7 DE Admin. Code 1109: Emissions of Sulfur
Compounds From Industrial Operations

Section 1.0: General Provisions (Effective 05/
09/1985)

Section 2.0: Restrictions on Sulfuric Acid
Manufacturing Operations (Effective 02/01/
1981)

Section 3.0: Restriction on Sulfuric Recovery
Operations (Effective 02/01/1981)

Section 4.0: Stack Height Requirements
(Effective 02/01/1981)

7 DE Admin. Code 1110: Emissions of Sulfur
Compounds From Industrial Operations

Section 1.0: Requirements for Existing
Sources of Sulfur Dioxide (Effective 01/18/
1981)

Section 2.0: Requirements for New Sources of
Sulfur Dioxide (Effective 02/01/1981)

7 DE Admin. Code 1111: Carbon Monoxide
Emissions From Industrial Process
Operations, New Castle County

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: Restrictions on Petroleum
Refining Operations (Effective 02/01/1981)

7 DE Admin. Code 1112: Control of Nitrogen
Oxide Emissions

Section 1.0: Applicability (Effective 11/24/
1993)

Section 2.0: Definitions (Effective 11/24/
1993)

Section 3.0: Standards (Effective 11/24/1993)

Section 4.0: Exemptions (Effective 11/24/
1993)

Section 5.0: Alternative and Equivalent
RACT Determinations (11/24/1993)

Section 6.0: RACT Proposals (11/24/1993)

Section 7.0: Compliance Certification,
Recordkeeping, and Reporting
Requirements (Effective 11/24/1993)

7 DE Admin. Code 1113: Open Burning

Section 1.0: Purpose (Effective 04/11/2007)

Section 2.0: Applicability (Effective 04/11/
2007)

Section 3.0: Definitions (Effective 04/11/
2007)

Section 4.0: Prohibitions and Related
Provisions (Effective 04/11/2007)

Section 5.0: Season and Time Restrictions
(Effective 04/11/2007)

Section 6.0: Allowable Open Burning
(Effective 04/11/2007)

Section 7.0: Exemptions (Effective 04/11/
2007)

7 DE Admin. Code 1114: Visible Emissions

Section 1.0: General Provisions (Effective 07/
17/1984)

Section 2.0: Requirements (Effective 07/17/
1984)

Section 3.0: Alternate Opacity Requirements
(Effective 07/17/1984)

Section 4.0: Compliance With Opacity
Standards (Effective 07/17/1984)

7 DE Admin. Code 1115: Air Pollution Alert
and Emergency Plan

Section 1.0: General Provisions (Effective 07/
17/1984)

Section 2.0: Stages and Criteria (Effective 03/
29/1988)

Section 3.0: Required Actions (Effective 02/
01/1981)

Section 4.0: Standby Plans (Effective 02/01/
1981)

7 DE Admin. Code 1116: Sources Having an
Interstate Air Pollution Potential

Section 1.0: General Provisions (Effective 02/
01/1981)

Section 2.0: Limitations (Effective 02/01/
1981)

Section 3.0: Requirements (Effective 02/01/
1981)

7 DE Admin. Code 1117: Source Monitoring,
Recordkeeping and Reporting

Section 1.0: Definitions and Administrative
Principals (Effective 01/11/1993)

Section 2.0: Sampling and Monitoring
(Effective 07/17/1984)

Section 3.0: Minimum Emissions Monitoring
Requirements For Existing Sources
(Effective 07/17/1984)

Section 4.0: Performance Specifications
(Effective 07/17/1984)

Section 5.0: Minimum Data Requirements
(Effective 07/17/1984)

Section 6.0: Data Reduction (Effective 07/17/
1984)

Section 7.0: Emission Statement (Effective
01/11/1993)

7 DE Admin. Code 1120: New Source
Performance Standards

Section 1.0: General Provisions (Effective 12/
07/1988)

Section 2.0: Standards of Performance for
Fuel Burning Equipment (Effective 04/18/
1983)

Section 3.0: Standards of Performance for
Nitric Acid Plants (Effective 04/18/1983)

Section 5.0: Standards of Performance for
Asphalt Concrete Plants (Effective 04/18/
1983)

Section 6.0: Standards of Performance for
Incinerators (Effective 04/18/1983)

Section 7.0: Standards of Performance for
Sewage Treatment Plants (Effective 04/18/
1983)

Section 8.0: Standards of Performance for
Sulfuric Acid Plants (Effective 04/18/1983)

Section 9.0: Standards of Performance for
Electric Utility Steam Generating Units for
Which Construction is Commenced After
September 18, 1978 (Effective 04/18/1983)

Section 10.0: Standards of Performance for
Stationary Gas Turbines (Effective 11/27/
1985)

Section 11.0: Standards of Performance for
Petroleum Refineries (Effective 11/27/
1985)

Section 12.0: Standards of Performance for
Steel Plants: Electric Arc Furnaces
(Effective 11/27/1985)

Section 20.0: Standards of Performance for
Bulk Gasoline Terminals (Effective 11/27/
1985)

Section 22.0: Standards of Performance for
Equipment Leaks at Petroleum Refineries
(Effective 11/27/1985)

Section 27.0: Standards of Performance for
Volatile Organic Liquid Storage Vessels
(Including Petroleum Liquid Storage
Vessels) for Which Construction,
Reconstruction, or Modification
Commenced after July 23, 1984 (Effective
12/07/1988)

Section 29.0: Standards of Performance for
Hospital/Medical/Infectious Waste
Incinerators (Effective 09/11/1998)

7 DE Admin. Code 1122: Restriction on
Quality of Fuel in Fuel Burning Equipment

Section 1.0: Prohibition of Waste Oil
(Effective 11/27/1985)

7 DE Admin. Code 1124: Control of Volatile
Organic Compounds

Section 1.0: General Provisions (Effective 01/
11/1993)

Section 2.0: Definitions (Effective 01/11/
2002)

Section 3.0: Applicability (Effective 01/11/
1993)

Section 4.0: Compliance, Certification,
Recordkeeping, and Reporting
Requirements for Coating Sources
(Effective 11/29/1994)

Section 5.0: Compliance, Certification,
Recordkeeping, and Reporting
Requirements for Non-Coating Sources
(Effective 01/11/1993)

Section 6.0: General Recordkeeping (Effective
01/11/1993)
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Section 7.0: Circumvention (Effective 01/11/
1993)

Section 8.0: Handling, Storage, and Disposal
of Volatile Organic Compounds (VOCs)
(Effective 11/29/1994)

Section 9.0: Compliance, Permits,
Enforceability (Effective 01/11/1993)

Section 10.0: Aerospace Coatings (Effective
08/11/2002)

Section 11.0: Mobile Equipment Repair and
Refinishing (Effective 11/11/2001)

Section 12.0: Surface Coating of Plastic Parts
(Effective 11/29/1994)

Section 13.0: Automobile and Light-Duty
Truck Coating Operations (Effective 01/11/
1993)

Section 14.0: Can Goating (Effective 01/11/
1993)

Section 15.0: Coil Coating (Effective 01/11/
1993)

Section 16.0: Paper Coating (Effective 01/11/
1993)

Section 17.0: Fabric Coating (Effective 01/11/
1993)

Section 18.0: Vinyl Coating (Effective 01/11/
1993)

Section 19.0: Coating of Metal Furniture
(Effective 01/11/1993)

Section 20.0: Coating of Large Appliances
(Effective 01/11/1993)

Section 21.0: Coating of Magnet Wire
(Effective 01/11/1993)

Section 22.0: Coating of Miscellaneous Parts
(Effective 01/11/1993)

Section 23.0: Coating of Flat Wood Paneling
(Effective 01/11/1993)

Section 24.0: Bulk Gasoline Plants (Effective
01/11/1993)

Section 25.0: Bulk Gasoline Terminals
(Effective 11/29/1994)

Section 26.0: Gasoline Dispensing Facility
Stage I Vapor Recovery (Effective 01/11/
2002)

Section 27.0: Gasoline Tank Trucks (Effective
01/11/1993)

Section 28.0: Petroleum Refinery Sources
(Effective 01/11/1993)

Section 29.0: Leaks from Petroleum Refinery
Equipment (Effective 11/29/1994)

Section 30.0: Petroleum Liquid Storage in
External Floating Roof Tanks (Effective 11/
29/1994)

Section 31.0: Petroleum Liquid Storage in
Fixed Roof Tanks (Effective 11/29/1994)

Section 32.0: Leaks from Natural Gas/
Gasoline Processing Equipment (Effective
11/29/1994)

Section 33.0: Solvent Cleaning and Drying
(Effective 11/11/2001)

Section 34.0: Cutback and Emulsified
Asphalt (Effective 01/11/1993)

Section 35.0: Manufacture of Synthesized
Pharmaceutical Products (Effective 11/29/
1994)

Section 36.0: Stage II Vapor Recovery
(Effective 01/11/2002)

Section 37.0: Graphic Arts Systems (Effective
11/29/1994)

Section 38.0: Petroleum Solvent Dry Cleaners
(Effective 01/11/1993)

Section 40.0: Leaks from Synthetic Organic
Chemical, Polymer, and Resin
Manufacturing Equipment (Effective 01/11/
1993)

Section 41.0: Manufacture of High-Density
Polyethylene, Polypropylene, and
Polystyrene Resins (Effective 01/11/1993)

Section 42.0: Air Oxidation Processes in the
Synthetic Organic Chemical Manufacturing
Industry (Effective 01/11/1993)

Section 43.0: Bulk Gasoline Marine Tank
Vessel Loading Facilities (Effective 08/08/
1994)

Section 44.0: Batch Processing Operations
(Effective 11/29/1994)

Section 45.0: Industrial Cleaning Solvents
(Effective 11/29/1994)

Section 46.0: Crude Oil Lightering
Operations (Effective 05/11/2007)

Section 47.0: Offset Lithographic Printing
(Effective 11/29/1994)

Section 48.0: Reactor Processes and
Distillation Operations in the Synthetic
Organic Chemical Manufacturing Industry
(Effective 11/29/1994)

Section 49.0: Control of Volatile Organic
Compound Emissions from Volatile
Organic Liquid Storage Vessels (Effective
11/29/1994)

Section 50.0: Other Facilities that Emit
Volatile Organic Compounds (VOCs)
(Effective 11/29/1994)

7 DE Admin. Code 1124: Control of Organic
Compound Emissions

Appendix A: General Provisions: Test
Methods and Compliance Procedures
(Effective 11/29/1994)

Appendix B: Determining the Volatile
Organic Compound (VOC) Content of
Coatings and Inks (Effective 11/29/1994)

Appendix C: Alternative Compliance
Methods for Surface Coating (Effective 11/
29/1994)

Appendix D: Emission Capture and
Destruction or Removal Efficiency and
Monitoring Requirements (Effective 11/29/
1994)

Method 30: Criteria for and Verification of a
Permanent or Temporary Total Enclosure
(Effective 11/29/1994)

Method 30A: Volatile Organic Compounds
Content in Liquid Input Stream (Effective
11/29/1994)

Method 30B: Volatile Organic Compounds
Emissions in Captured Stream (Effective
11/29/1994)

Method 30C: Volatile Organic Compounds
Emissions in Captured Stream (Dilution
Technique) (Effective 11/29/1994)

Method 30D: Volatile Organic Compounds
Emissions in Fugitive Stream from
Temporary Total Enclosure (Effective 11/
29/1994)

Method 30E: Volatile Organic Compounds
Emissions in Fugitive Stream from
Building Enclosure (Effective 11/29/1994)

Appendix E: Determining the Destruction or
Removal Efficiency of a Control Device
(Effective 11/29/1994)

Appendix F: Leak Detection Methods for
Volatile Organic Compounds (VOCs)
(Effective 11/29/1994)

Appendix G: Performance Specifications for
Continuous Emissions Monitoring of Total
Hydrocarbons (Effective 11/29/1994)

Appendix H: Quality Control Procedures for
Continuous Emission Monitoring Systems
(CEMS) (Effective 11/29/1994)

Appendix I: Method to Determine Length of
Rolling Period for Liquid/Liquid Material
Balance (Effective 11/29/1994)

Appendix K: Emissions Estimation
Methodologies (Effective 11/29/1994)

Appendix L: Method to Determine Total
Organic Carbon for Offset Lithographic
Solutions (Effective 11/29/1994)

Appendix M: Test Method for Determining
the Performance of Alternative Cleaning
Fluids (Effective 11/29/1994)

7 DE Admin. Code 1125: Requirements for
Preconstruction Review

Section 1.0: General Provisions (Effective 08/
11/2005)

Section 2.0: Emission Offset Provisions (EOP)
(Effective 08/11/2005)

Section 3.0: Prevention of Significant
Deterioration of Air Quality (Effective 08/
11/2005)

Section 4.0: Minor New Source Review
(MNSR) (Effective 08/11/2005)

7 DE Admin. Code 1127: Stack Heights

Section 1.0: General Provisions (Effective 07/
06/1982)

Section 2.0: Definitions Specific to this
Regulation (Effective 12/07/1988)

Section 3.0: Requirements for Existing and
New Sources (Effective 02/18/1987)

Section 4.0: Public Notification (Effective 02/
18/1987)

7 DE Admin. Code 1129: Emissions From
Incineration of Infectious Waste

Section 1.0: General Provisions (10/13/1989)

Section 2.0: Exemptions (Effective 10/13/
1989)

Section 3.0: Permit Requirements (Effective
10/13/1989)

Section 4.0: Methods of Treatment and
Disposal (Effective 10/13/1989)

Section 5.0: Recordkeeping and Reporting
Requirements (Effective 10/13/1989)

Section 6.0: Evidence of Effectiveness of
Treatment (Effective 10/13/1989)

Section 7.0: Incineration (Effective 10/13/
1989)

7 DE Admin. Code 1130: Title V State
Operating Permit Program

Section 1.0: Program Overview (Effective 11/
15/1993)

Section 2.0: Definitions (Effective 11/15/
1993)

Section 3.0: Applicability (Effective 11/15/
1993)

Section 5.0: Permit Applications (Effective
11/15/1993)

Section 6.0: Permit Contents (Effective 12/11/
2000)

Section 7.0: Permit Issuance, Renewal,
Reopening, And Revisions (Effective 12/
11/2000)

Section 8.0: Permit Review by EPA and
Affected States (Effective 11/15/1993)

Section 9.0: Permit Fees (Effective 11/15/
1993)

Appendix A: Insignificant Activities
(Effective 11/15/1993)

7 DE Admin. Code 1132: Transportation
Conformity

Section 1.0: Purpose (Effective 11/11/2007)

Section 2.0: Definitions (Effective 11/11/
2007)

Section 3.0: Consultation (Effective 11/11/
2007)

Section 4.0: Written Commitments for
Control and Mitigation Measures (Effective
11/11/2007)
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7 DE Admin Code 1134: Emission Banking
and Trading Program

Section 1.0: Program Overview (Effective 10/
06/1997)

Section 2.0: Definitions (Effective 10/06/
1997)

Section 3.0: Applicability (Effective 10/06/
1997)

Section 4.0: Generating an Emission
Reduction (Effective 10/06/1997)

Section 5.0: Application for Certification of
an Emission Reduction as an ERC
(Effective 10/06/1997)

Section 6.0: Source Baseline (Effective 10/06/
1997)

Section 7.0: Post-Reduction Emission rate
(Effective 10/06/1997)

Section 8.0: Certification of an Emission
Reduction (Effective 10/06/1997)

Section 9.0: Trading and Use of ERCs
(Effective 10/06/1997)

Section 10.0: Record Keeping Requirements
(Effective 10/06/1997)

Section 11.0: ERC Banking System (Effective
10/06/1997)

Section 12.0: Fees (Effective 10/06/1997)

Section 13.0: Enforcement (Effective 10/06/
1997)

Section 14.0: Program Evaluation and
Individual Audits (Effective 10/06/1997)

7 DE Admin. Code 1135: Conformity of
General Federal Actions to the State
Implementation Plans

Section 1.0: Purpose (Effective 08/14/1996)

Section 2.0: Definitions (Effective 08/14/
1996)

Section 3.0: Applicability (Effective 08/14/
1996)

Section 4.0: Conformity Analysis (Effective
08/14/1996)

Section 5.0: Reporting Requirements
(Effective 08/14/1996)

Section 6.0: Public Participation and
Consultation (Effective 08/14/1996)

Section 7.0: Frequency of Conformity
Determinations (Effective 08/14/1996)

Section 8.0: Criteria for Determining
Conformity of General Federal Actions
(Effective 08/14/1996)

Section 9.0: Procedures for Conformity
Determinations of General Federal Actions
(Effective 08/14/1996)

Section 10.0: Mitigation of Air Quality
Impacts (Effective 08/14/1996)

Section 11.0: Savings Provisions (Effective
08/14/1996)

7 DE Admin. Code 1139: Nitrogen Oxides
(NOx) Budget Trading Program

Section 1.0: Purpose (Effective 12/11/2000)

Section 2.0: Emission Limitation (Effective
12/11/2000)

Section 3.0: Applicability (Effective 12/11/
2000)

Section 4.0: Definitions (Effective 12/11/
2000)

Section 5.0: General Provisions (Effective 12/
11/2000)

Section 6.0: NOx Authorized Account
Representative for NOx Budget Sources
(Effective 12/11/2000)

Section 7.0: Permits (Effective 12/11/2000)

Section 8.0: Monitoring and Reporting
(Effective 12/11/2000)

Section 9.0: NATS (Effective 12/11/2000)

Section 10.0: NOx Allowance Transfers
(Effective 12/11/2000)

Section 11.0: Compliance Certification
(Effective 12/11/2000)

Section 12.0: End-of-Season Reconciliation
(Effective 12/11/2000)

Section 13.0: Failure to Meet Compliance
Requirements (Effective 12/11/2000)

Section 14.0: Individual Units Opt-Ins
(Effective 12/11/2000)

Section 15.0: General Accounts (Effective 12/
11/2000)

Appendix A: Allowance Allocations to NOx
Budget Units under 3.1.1.1 and 3.1.1.2 of
DE Admin. Code 1139 (Effective 02/11/
2000)

Appendix B: 7 DE Admin. Code 1137—7 DE
Admin. Code 1139 Program Transition
(Effective 02/11/2000)

7 DE Admin. Code 1140: Delaware’s
National Low Emission Vehicle (NLEV)
Regulation

Section 1.0: Applicability (Effective 09/11/
1999)

Section 2.0: Definitions (Effective 09/11/
1999)

Section 3.0: Program Participation (Effective
09/11/1999)

7 DE Admin. Code 1142: Specific Emission
Control Requirements

Section 1.0: Control of NOx Emissions from
Industrial Boilers (Effective 12/12/2001)

7 DE Admin. Code 1143: Heavy Duty Diesel
Engine Standards

Section 1.0: On Road Heavy Duty Diesel
Requirements for Model Years 2005 and
2006 (Effective 02/11/2005)

Section 2.0: On Road Heavy Duty Diesel
Requirements for Model Year 2007 and
Later (Effective 02/11/2005)

7 DE Admin. Code 1144: Control of
Stationary Generator Emissions !

Section 1.0: General (Effective 01/11/2006)

Section 2.0: Definitions (Effective 01/11/
2006)

Section 3.0: Emissions (Effective 01/11/2006)

Section 4.0: Operating Requirements
(Effective 01/11/2006)

Section 5.0: Fuel Requirements (Effective 01/
11/2006)

Section 7.0: Emissions Certification,
Compliance, and Enforcement (Effective
01/11/2006)

Section 8.0: Credit for Concurrent Emissions
Reductions (Effective 01/11/2006)

Section 9.0: DVFA Member Companies
(Effective 01/11/2006)

7 DE Admin. Code 1145: Excessive Idling of
Heavy Duty Vehicles

Section 1.0: Applicability (Effective 04/11/
2005)

Section 2.0: Definitions (Effective 04/11/
2005)

Section 3.0: Severability (Effective 04/11/
2005)

Section 4.0: Operational Requirements for
Heavy Duty Motor Vehicles (Effective 04/
11/2005)

1 All sections for 7 DE Admin. Code 1144: Control
of Stationary Generator Emissions shall be
incorporated by reference into 40 CFR part 55
except for all references to Carbon Dioxide (CO>).

Section 5.0: Exemptions (Effective 04/11/
2005)

Section 6.0: Enforcement and Penalty
(Effective 04/11/2005)

7 DE Admin. Code 1146: Electric Generating
Unit (EGU) Multi-Pollutant Regulation

Section 1.0: Preamble (Effective 12/11/2006)

Section 2.0: Applicability (Effective 12/11/
2006)

Section 3.0: Definitions (Effective 12/11/
2006)

Section 4.0: NOx Emissions Limitations
(Effective 12/11/2006)

Section 5.0: SO, Emissions Limitations
(Effective 12/11/2006)

Section 6.0: Mercury Emissions Limitations
(Effective 12/11/2006)

Section 7.0: Recordkeeping and Reporting
(Effective 12/11/2006)

Section 8.0: Compliance Plan (Effective 12/
11/2006)

Section 9.0: Penalties (Effective 12/11/2006)

7 DE Admin. Code 1148: Control of
Stationary Combustion Turbine Electric
Generating Unit Emissions

Section 1.0: Purpose (Effective 07/11/2007)

Section 2.0: Applicability (Effective 07/11/
2007)

Section 3.0: Definitions (Effective 07/11/
2007)

Section 4.0: NOx Emissions Limitations
(Effective 07/11/2007)

Section 5.0: Monitoring and Reporting
(Effective 07/11/2007)

Section 6.0: Recordkeeping (Effective 07/11/
2007)

Section 7.0: Penalties (Effective 07/11/2007)

(2) [Reserved]

* * * * *

[FR Doc. E9—19324 Filed 8—11—-09; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0041; FRL-8430-5]
Sodium Lauryl Sulfate; Exemption
From the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of sodium lauryl
sulfate (CAS Reg. No. 151-21-3) when
used as a component of food contact
sanitizing solutions applied to all food
contact surfaces in public eating places,
dairy-processing equipment, and food-
processing equipment and utensils at a
maximum level in the end-use
concentration of 350 parts per million
(ppm). ETI H20 submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a
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tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of sodium
lauryl sulfate.

DATES: This regulation is effective
August 12, 2009. Objections and
requests for hearings must be received
on or before October 13, 2009, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0041. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Kerry Leifer, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8811; e-mail address:

leifer.kerry@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be

affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfTr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0041 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 13, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2008-0041, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

o Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background

In the Federal Register of February 6,
2008 (73 FR 6964) (FRL-8350-9), EPA
issued a notice pursuant to section 408
(d)(3) of FFDCA, 21 U.S.C. 346a,
announcing the filing of a pesticide
petition (PP 7F7179) by ETT H20, 1725
Gillespie Way, El Cajon, CA 92020. The
petition requested that 40 CFR
180.940(a) be amended by establishing
an exemption from the requirement of a
tolerance for residues of sodium lauryl
sulfate (CAS Reg. No. 151-21-3) as a
component of food contact sanitizing
solutions applied to all food contact
surfaces in public eating places, dairy-
processing equipment, and food-
processing equipment and utensils
which increases the maximum level in
the end-use concentration from 3 ppm
to 350 ppm. That notice included a
summary of the petition prepared by the
petitioner. There were no comments
received in response to the notice of
filing.

IIIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene ploymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.
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IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish an exemption
from the requirement of a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
exemption from the requirement of a
tolerance for residues of sodium lauryl
sulfate when used as a component of
food contact sanitizing solutions
applied to all food contact surfaces in
public eating places, dairy-processing
equipment, and food-processing
equipment and utensils at a maximum
level in the end-use concentration of
350 ppm. EPA’s assessment of
exposures and risks associated with
establishing tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The toxicology database is adequate to
support the use of sodium lauryl sulfate
as an inert ingredient in pesticide
formulations as well as its use as a
component of food contact sanitizing
solutions.

Sodium lauryl sulfate has low acute
oral and dermal toxicity but is irritating
to the skin and eye at high doses.
Sodium lauryl sulfate is not a skin
sensitizer. Sodium lauryl sulfate was
negative in tests for genotoxicity. The
repeated dose toxicity data on alkyl
sulfates including sodium lauryl sulfate
demonstrate effects consistent with
surfactant-mediated irritant effects. The
common target organs of toxicity
following repeated-dose oral exposure
were the forestomach in gavage studies,
and the liver and kidneys in dietary
studies. No evidence of neurotoxicity
was observed in any of the available
studies. Chronic toxicity data on sodium
lauryl sulfate is available in limited,
summary form. A developmental
toxicity study with sodium lauryl
sulfate in rats, rabbits and mice
demonstrated developmental toxicity at
maternally toxic doses at a dose level of
600 milligrams/kilogram/day (mg/kg/
day). A 2-generation reproductive
toxicity study conducted with a related
chemical, a-alkyl (Ci2) olefin sulfonate,
showed no treatment-related adverse
reproductive effects.

Specific information on the studies
received and the nature of the adverse
effects caused by sodium lauryl sulfate
as well as the no-observed-adverse-
effect-level (NOAEL) and the lowest-
observed-adverse-effect-level (LOAEL)
from the toxicity studies can be found
at http://www.regulations.gov in the
document Sodium Lauryl Sulfate.
Human Health Risk Assessment to
Support Proposed Exemption from the
Requirement of a Tolerance When Used
as an Inert Ingredient in Pesticide

Formulations. pages 6—9 in docket ID
number EPA-HQ-OPP-2008-0041.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a Benchmark Dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-term, intermediate-term,
and chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the level of concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for sodium lauryl sulfate used
for human risk assessment is shown in
the following Table.

TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR SODIUM LAURYL SULFATE FOR USE IN HUMAN RISK

ASSESSMENT

Exposure/Scenario

Point of Departure and Un-
certainty/Safety Factors

RfD, PAD, LOC for Risk Assess-
ment

Study and Toxicological Effects

Acute dietary (all pop-
ulations)

selected.

An endpoint attributable to a single exposure was not seen in the database; therefore, a point of departure was not
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TABLE 1—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR SODIUM LAURYL SULFATE FOR USE IN HUMAN RISK

ASSESSMENT—Continued

Exposure/Scenario

Point of Departure and Un-
certainty/Safety Factors

RfD, PAD, LOC for Risk Assess-
ment

Study and Toxicological Effects

Chronic dietary (all

populations) UFA = 10x
UFH = 10x
FQPA SF = i«

NOAEL= 100 mg/kg/day

Chronic RfD = 1 mg/kg/day
cPAD = 1 mg/kg/day

28-Day oral (gavage) toxicity study in rats
LOAEL = 200 mg/kg/day,based on decreased

body weight gain

Incidental oral, dermal
and inhalation
(short-term and in-
termediate-term)

oral exposure

UFA = 10x
UFH = 10x
FQPA SF = 1x

NOAEL= 100 mg/kg/day
Dermal absorption of 1% in-
halation exposure is as-

sumed to be equivalent to

Residential/occupational LOC for

MOE = 100

28-Day oral (gavage) toxicity study in rats LOAEL

= 200 mg/kg/day, based on decreased body
weight gain

Cancer (oral, dermal,
inhalation)

Classification: Based on limted data sodium lauryl sulfate is not expected to be carcinogenic.

Point of Departure (POD) = A data point or an estimated point that is derived from observed dose-response data and used to mark the begin-
ning of extrapolation to determine risk associated with lower environmentally relevant human exposures. NOAEL = no observed adverse effect
level. LOAEL = lowest observed adverse effect level. UF = uncertainty factor. UFA = extrapolation from animal to human (interspecies). UFy =
potential variation in sensitivity among members of the human population (intraspecies). PAD = population adjusted dose (a=acute, c=chronic).
FQPA SF = FQPA Safety Factor. RfD = reference dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to sodium lauryl sulfate, EPA
considered exposure under the
petitioned-for exemption from the
requirement of a tolerance. EPA
assessed dietary exposures from sodium
lauryl sulfate in food as follows:

i. Acute exposure. No adverse effects
attributable to a single exposure of
sodium lauryl sulfate were seen in the
toxicity databases; therefore, an acute
dietary exposure assessment for sodium
lauryl sulfate is not necessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure
assessment, EPA used food
consumption information from the U.S.
Department of Agriculture (USDA)
1994-1996 and 1998 Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). As to residue levels
in food, no residue data were submitted
for sodium lauryl sulfate. In the absence
of specific residue data, EPA has
developed an approach which uses
surrogate information to derive upper
bound exposure estimates for the
subject inert ingredient. Upper bound
exposure estimates are based on the
highest tolerance for a given commodity
from a list of high-use insecticides,
herbicides, and fungicides. A complete
description of the general approach
taken to assess inert ingredient risks in
the absence of residue data is found at
http://www.regulations.gov in the
document Alkyl Amines Polyalkoxylates
(Cluster 4): Acute and Chronic
Aggregate (Food and Drinking Water)
Dietary Exposure and Risk Assessments

for the Inerts in docket ID number EPA—
HQ-OPP-2008-0738.

In the dietary exposure assessment,
the Agency assumed that the residue
level of the inert ingredient would be no
higher than the highest tolerance for a
given commodity. Implicit in this
assumption is that there would be
similar rates of degradation (if any)
between the active and inert ingredient
and that the concentration of inert
ingredient in the scenarios leading to
these highest of tolerances would be no
higher than the concentration of the
active ingredient.

In addition to dietary exposures
resulting from use of sodium lauryl
sulfate as an inert ingredient in
pesticide formulation application to
crops, a conservative dietary exposure
estimate of residues of sodium lauryl
sulfate in food as a result of its use as
a component in food contact sanitizing
solution was also performed. This
estimate also utilizes conservative
assumptions related to the amount of
residues that can be transferred to foods
as a result of use of food contact
sanitizing products.

The Agency believes the assumptions
used to estimate dietary exposures lead
to an extremely conservative assessment
of dietary risk due to a series of
compounded conservatisms. First,
assuming that the level of residue for an
inert ingredient is equal to the level of
residue for the active ingredient will
overstate exposure. The concentration of
active ingredients in agricultural
products is generally at least 50 percent
of the product and often can be much
higher. Further, pesticide products

rarely have a single inert ingredient;
rather, there is generally a combination
of different inert ingredients used
thereby further reducing the
concentration of any single inert
ingredient in the pesticide product in
relation to that of the active ingredient.
Second, the conservatism of this
methodology is compounded by EPA’s
decision to assume that, for each
commodity, the active ingredient which
will serve as a guide to the potential
level of inert ingredient residues is the
active ingredient with the highest
tolerance level. This assumption
overstates residue values because it
would be highly unlikely, given the
high number of inert ingredients, that a
single inert ingredient or class of
ingredients would be present at the
level of the active ingredient in the
highest tolerance for every commodity.
Finally, a third compounding
conservatism is EPA’s assumption that
all foods contain the inert ingredient at
the highest tolerance level. In other
words, EPA assumed 100 percent of all
foods are treated with the inert
ingredient at the rate and manner
necessary to produce the highest residue
legally possible for an active ingredient.
In summary, EPA chose a very
conservative method for estimating the
level of inert residue that could be on
food, then used this methodology to
choose the highest possible residue that
could be found on food and assumed
that all food contained this residue. No
consideration was given to potential
degradation between harvest and
consumption even though monitoring
data show that tolerance level residues
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are typically one to two orders of
magnitude higher than actual residues
in food when distributed in commerce.

Accordingly, although sufficient
information to quantify actual residue
levels in food is not available, the
compounding of these conservative
assumptions will lead to a significant
exaggeration of actual exposures. EPA
does not believe that this approach
underestimates exposure in the absence
of residue data.

iii. Cancer. There is no evidence that
sodium lauryl sulfate is carcinogenic.
While the full study reports are not
available, summary data on two
carcinogenicity studies with sodium
(Ci2-Ci5) alkyl sulfate show no increase
in tumor incidence, nor any impact on
tumor type at levels up to up to 1.5%
highest dose tested (HDT) in the diet.

Since the Agency has not identified
any concerns for carcinogenicity
relating to sodium lauryl sulfate, a
cancer dietary exposure assessment was
not performed.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for sodium lauryl sulfate. Tolerance
level residues and/or 100% CT were
assumed for all food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for sodium lauryl sulfate in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of sodium lauryl sulfate.
Further information regarding EPA
drinking water models used in the
pesticide exposure assessment can be
found at http://www.epa.gov/oppefed1/
models/water/index.htm.

A screening level drinking water
analysis, based on the Pesticide Root
Zone Model/Exposure Analysis
Modeling System (PRZM/EXAMS) was
performed to calculate the estimated
drinking water concentrations (EDWCs)
of sodium lauryl sulfate. Modeling runs
on four surrogate inert ingredients using
a range of physical chemical properties
that would bracket those of sodium
lauryl sulfate were conducted. Modeled
acute drinking water values ranged from
0.001 parts per billion (ppb) to 41 ppb.
Modeled chronic drinking water values
ranged from 0.0002 ppb to 19 ppb.
Further details of this drinking water
analysis can be found at http://
www.regulations.gov in the document
Sodium Lauryl Sulfate. Human Health
Risk Assessment to Support Proposed
Exemption from the Requirement of a
Tolerance When Used as an Inert

Ingredients in Pesticide Formulations,
pages 10 and 25-27 in docket ID
number EPA-HQ-OPP-2008-0041.

For the purpose of the screening level
dietary risk assessment to support this
request for an exemption from the
requirement of a tolerance for sodium
lauryl sulfate, a conservative drinking
water concentration value of 100 ppb
based on screening level modeling was
used to assess the contribution to
drinking water for chronic dietary risk
assessments for the parent compounds
and for the metabolites of concern.
These values were directly entered into
the dietary exposure model.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets). Sodium
lauryl sulfate may be used as an inert
ingredient in pesticide products that are
registered for specific uses that may
result in both indoor and outdoor
residential exposures. A screening level
residential exposure and risk
assessment was completed for products
containing sodium lauryl sulfate. The
Agency conducted an assessment to
represent worst-case residential
exposure by assessing sodium lauryl
sulfate in pesticide formulations
resulting in the highest residential
exposures, including both residential
handler exposures and residential post-
application exposures. Further details of
this residential exposure and risk
analysis can be found at http://
www.regulations.gov in the document
Joint Insert Task Force (JITF) Inert
Ingredients. Residential and
Occupational Exposure Assessment
Algorithms and Assumptions Appendix
for the Human Health Risk Assessments
to Support Proposed Exemption from
the Requirement of a Tolerance When
Used as Inert Ingredients in Pesticide
Formulations, in docket ID number
EPA-HQ-OPP-2008-0710.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found sodium lauryl sulfate to share a
common mechanism of toxicity with
any other substances, and sodium lauryl
sulfate does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this

tolerance action, therefore, EPA has
assumed that sodium lauryl sulfate does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(c) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
The prenatal and postnatal toxicology
database for sodium lauryl sulfate
includes a prenatal developmental
toxicity study in rats, rabbits, and mice
as well as a 2-generation reproduction
toxicity study in rats on a closely related
compound. There was no evidence of
increased quantitative or qualitative
susceptibility following in utero
exposure of rats, rabbits or mice in the
developmental toxicity study and no
evidence of increased quantitative or
qualitative susceptibility of offspring in
the reproduction study. Developmental
toxicity was not observed in the
developmental toxicity study at doses
below that which maternal toxicity was
also observed. In the reproduction
study, no offspring or maternal toxicity
was observed at the highest dose tested
(HDT) of 285 mg/kg/day. There is no
evidence of neurotoxicity in the toxicity
database for sodium lauryl sulfate.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. That decision is
based on the following findings:

i. The toxicity database for sodium
lauryl sulfate is considered adequate for
assessing the risks to infants and
children (the available studies are
described in Unit IV.D.2.).

ii. No evidence of quantitative or
qualitative increased susceptibility was
demonstrated in the offspring in a
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developmental toxicity study in rats,
rabbits, and mice following in utero and
prenatal exposure or in young rats in the
2-generation reproduction study.

iii. There is no indication that sodium
lauryl sulfate is a neurotoxic chemical
and thus there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iv. The Agency has concluded that an
additional uncertainty factor is not
needed for the use of a subchronic study
for a chronic exposure assessment as
reported NOAELs in two chronic rat
studies were at the same levels as the
POD derived from a subchronic toxicity
study.

v. There are no residual uncertainties
identified in the exposure databases.
The food and drinking water assessment
is not likely to underestimate exposure
to any subpopulation, including those
comprised of infants and children. The
food exposure assessments are
considered to be highly conservative as
they are based on the use of the highest
tolerance level from the surrogate
pesticides for every food and the
assumption that for all crops, 100% of
the crop is treated as well as similarly
conservative assumptions related to the
transfer of residues of sodium lauryl
sulfate into food from its use in food
contact sanitizing solutions. EPA also
made conservative (protective)
assumptions in the ground water and
surface water modeling used to assess
exposure to sodium lauryl sulfate in
drinking water. EPA used similarly
conservative assumptions to assess post-
application exposure of children as well
as incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by sodium lauryl sulfate.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
term, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
residential exposure to the POD to
ensure that the margin of exposure
(MOE) called for by the product of all
applicable UFs is not exceeded.

1. Acute risk. There was no hazard
attributable to a single exposure seen in
the toxicity database for sodium lauryl
sulfate. Therefore, sodium lauryl sulfate
is not expected to pose an acute risk.

2. Chronic risk. A chronic aggregate
risk assessment takes into account
exposure estimates from chronic dietary
consumption of food and drinking
water. Using the exposure assumptions
discussed in this unit for chronic
exposure, the chronic dietary exposure
from food and water to sodium lauryl
sulfate is 19% of the cPAD for the U.S.
population and 67% of the cPAD for
children 1 to 2 years old, the most
highly exposed population subgroup.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Sodium lauryl sulfate is used in
pesticide products that are currently
registered for uses that could result in
short-term residential exposure and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
sodium lauryl sulfate. Using the
exposure assumptions described in this
unit, EPA has concluded that the
combined short-term aggregated food,
water, and residential exposures result
in aggregate MOEs of 500, for both adult
males and females, respectively. Adult
residential exposure combines high end
dermal and inhalation handler indoor
and outdoor exposure with a high end
post application dermal exposure. EPA
has concluded that the combined short-
term aggregated food, water, and
residential exposures result in an
aggregate MOE of 147 for children.
Children’s residential exposure
combines outdoor and indoor dermal
and hand-to-mouth exposures. As the
level of concern is for MOEs that are
lower than 100, these MOEs are not of
concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Sodium lauryl sulfate is used in
products currently registered for uses
that could result in intermediate-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with intermediate-term
residential exposures to sodium lauryl
sulfate. Using the exposure assumptions
described in this unit, EPA has
concluded that the combined

intermediate-term aggregated food,
water, and residential exposures result
in aggregate MOEs of 660 for both adult
males and females, respectively. Adult
residential exposure includes high end
post application dermal exposure from
contact with treated lawns. EPA has
concluded that the combined
intermediate-term aggregated food,
water, and residential exposures result
in an aggregate MOE of 148 for children.
Children’s residential exposure
combines outdoor and indoor dermal
and hand-to-mouth exposures. As the
level of concern is for MOEs that are
lower than 100, these MOEs are not of
concern.

5. Aggregate cancer risk for U.S.
population. The Agency has not
identified any concerns for
carcinogenicity relating to sodium
lauryl sulfate.

6. Determination of safety. Based on
these risk assessments and the
limitation imposed in the exemption,
EPA concludes that, with respect to the
exemption, there is a reasonable
certainty that no harm will result to the
general population, or to infants and
children from aggregate exposure to
residues of sodium lauryl sulfate under
reasonably foreseeable circumstances.

V. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

The Agency is not aware of any
country requiring a tolerance for sodium
lauryl sulfate nor have any CODEX
Maximum Residue Levels been
established for any food crops at this
time.

VI. Conclusion

Therefore, an exemption from the
requirement of a tolerance is established
for residues of sodium lauryl sulfate as
a component of food contact sanitizing
solutions applied to all food contact
surfaces in public eating places, dairy-
processing equipment, and food-
processing equipment and utensils at a
maximum level in the end-use
concentration of 350 ppm.

VII. Statutory and Executive Order
Reviews

This final rule establishes an
exemtpion from the requirement of a
tolerance under section 408(d) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
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exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the exemption in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the

Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VIII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must

General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 6, 2009.

G. Jeffrey Herndon,
Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.940(a), the table is amended
by revising the following entry to read
as follows:

§180.940 Tolerance exemptions for active
and inert ingredients for use in
antimicrobial formulations (Food-contact
surface sanitizing solutions).

relationships or distribution of power submit a rule report to each House of * * * * *
and responsibilities established by the Congress and to the Comptroller (@ * * *
Pesticide chemical CAS Reg. No. Limits
Sulfuric acid monododecyl! ester, sodium salt (sodium lauryl sul- 151-21-3 When ready for use, the end-use con-
fate). centration is not to exceed 350 ppm.
* * * * *

[FR Doc. E9-19314 Filed 8-11-09 8:45 am]|
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2009-0129; FRL-8426-3]

Carbon Black; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of carbon black
(CAS Reg. No. 1333-86—4) under 40
CFR 180.920 when used as an inert
ingredient (colorant) in pesticide
formulations applied to seeds used to
grow agricultural and horticultural
crops. Becker Underwood, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of carbon black.

DATES: This regulation is effective
August 12, 2009. Objections and

requests for hearings must be received
on or before October 13, 2009, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION].
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0129. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
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copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Fertich, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 347-8560; e-mail address:
fertich.elizabeth@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing

Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0129 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 13, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0129, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of May 6, 2009
(74 FR 20947) (FRL-8412-7), EPA
issued a notice pursuant to section 408
of FFDCA, 21 U.S.C. 346a, as amended
by the Food Quality Protection Act
(FQPA) (Public Law 104-170),
announcing the filing of a pesticide
petition (PP 8E7484) by Becker
Underwood, Inc., 801 Dayton Ave., P.O.

Box 667, Ames, IA 50010. The petition
requested that 40 CFR 180.920 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of carbon black when used as
an inert ingredient (colorant) in
pesticide formulations applied to seeds
used to grow agricultural and
horticultural crops. That notice
included a summary of the petition
prepared by the petitioner. There were
no comments received in response to
the notice of filing.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

IIL. Inert Ingredient Definition

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
Solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term ““inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active. Generally, EPA has
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exempted inert ingredients from the
requirement of a tolerance based on the
low toxicity of the individual inert
ingredients.

IV. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
carbon black are discussed in this unit.

Based on the limited systemic
toxicity, carbon black is not expected to
pose a hazard when used for its
proposed use pattern as an inert
ingredient (colorant) in pesticide
formulations applied to seeds used to
grow agricultural and horticultural
crops. Six acute toxicity studies were
submitted by the petitioner to support
this action. The results indicate that
carbon black is very low in toxicity. The
acute oral toxicity of carbon black to rats
and the acute dermal toxicity to rabbits
are both low. The lethal dose (LD)so for
both was determined to be greater than
5,050 milligrams/kilogram (mg/kg) and
the EPA Toxicity Category is IV. The
acute inhalation toxicity to rats was also
low with a lethal concentration (LC)so of
greater than 2.54 mg/Liter (L) and the
toxicity category is IV. Acute eye and
dermal irritation to rabbits were both
rated as non-irritating with a Toxicity
category of IV. A skin sensitization
study on guinea pigs determined that
carbon black is not a dermal sensitizer.

The toxicity of carbon black is
summarized in a 2005 Tolerance
Reassessment Document (http://
www.epa.gov/opprd001/inerts/
carbonblack.pdf). No systemic toxicity
was identified in a chronic toxicity/
carcinogenicity study in mice and rats
fed carbon black at doses up to 1,000
mg/kg/day for 2 years (Gandhi, 2005).
No developmental or reproductive
studies were identified in this report for
carbon black. However, there was no
evidence of effects on reproductive
organs observed in a 2 year, long term
study in rats. The lack of systemic
toxicity identified at doses up to 1,000
mg/kg/day in the 2 year chronic toxicity
study also supports the lack of
developmental and reproductive effects.
It has also been determined that assays
for mutagenicity are negative for carbon
black. No neurotoxicity information is
available, however, no neurological

effects were observed in any of the
available studies. There is no evidence
of carcinogenicity by oral route.
However, there is some evidence of lung
tumors in occupational exposure
scenarios via inhalation route.

V. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

Residential exposures (inhalation and
dermal) are not expected since there are
no existing or proposed residential uses.
Dietary exposure (food and drinking
water) to carbon black is not expected
since it is a solid, insoluble particle that
adsorbs to the seed surface only. It is not
likely that it will be absorbed into the
seed and translocated to the plant and
harvested plant parts. In addition,
carbon black has limited toxicity,
therefore no harm is expected.

As stated above, no hazard was
identified for dietary and residential
exposures to carbon black. Therefore, no
aggregate risk assessments were
performed. For carbon black, a
qualitative assessment for all pathways
of human exposure (food, drinking
water, and residential) is appropriate
given the lack of human health
concerns, associated with the exposure
to carbon black when used as an inert
ingredient (colorant) in pesticide
formulations applied to seed used to
grow agricultural and horticultural
crops.

VI. Cumulative Effects

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and ““other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
carbon black and any other substances
and carbon black does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance exemption, therefore, EPA
has not assumed that carbon black has
a common mechanism of toxicity with

other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative/.

VII. Safety Factor for Infants and
Children

Section 408 of the FFDCA provides
that EPA shall apply an additional
tenfold (10X) margin of safety for infants
and children in the case of threshold
effects to account for prenatal and
postnatal toxicity and the completeness
of the database on toxicity and exposure
unless EPA determines that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X or uses a different
additional safety factor when reliable
data supports the choice of a different
factor.

The toxicity database is sufficient for
carbon black and potential exposure is
adequately characterized given the low
toxicity of the chemical. In terms of
hazard, there are low concerns and no
residual uncertainties regarding prenatal
and/or postnatal toxicity. ‘“‘Carbon black
has low subchronic and chronic
toxicities. Although no developmental
or reproductive studies, per se, were
identified, long-term studies have not
demonstrated any effects on the
reproductive organs of male or female
rats. Additionally, the poor to nil
absorption of carbon black as
demonstrated by the lack of significant
adverse effects by the oral route even at
high doses would mitigate any
concerns’’ (Gandhi, 2005). No acute or
subchronic neurotoxicity studies are
available, but there were no signs of
neurological effects observed in the
database at doses up to 1,000 mg/kg/
day. Therefore, the Agency concluded
that these studies are not required.
Based on this information, there is no
concern at this time for increased
sensitivity to infants and children to
carbon black when used as an inert
ingredient in pesticide formulations as a
colorant for pesticides applied as seed
treatment to seed used to grow
agricultural and horticultural crops and
a safety factor analysis has not been
used to assess risk.
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Further, given the limited exposure
potential based on the proposed use and
limited systemic toxicity, a safety factor
analysis has not been used to assess the
risks resulting from the inert pesticidal
use of carbon black. For the same
reason, EPA has determined that an
additional safety factor is not needed to
protect the safety of infants and
children.

VIII. Determination of Safety for U.S.
Population

EPA establishes exemptions from the
requirement of a tolerance only in those
cases where it can be clearly
demonstrated that the risks from
aggregate exposure to pesticide
chemical residues under reasonably
foreseeable circumstances will pose no
appreciable risks to human health. In
order to determine the risks from
aggregate exposure to pesticide inert
ingredients, the Agency considers the
toxicity of the inert in conjunction with
possible exposure to residues of the
inert ingredient through food, drinking
water, and through other exposures that
occur as a result of pesticide use in
residential settings. If EPA is able to
determine that a finite tolerance is not
necessary to ensure that there is a
reasonable certainty that no harm will
result from aggregate exposure to the
inert ingredient, an exemption from the
requirement of a tolerance may be
established.

Residues of concern are not
anticipated for dietary exposure (food
and drinking water) or for residential
exposure (dermal and inhalation) from
the use of carbon black for the proposed
use pattern as an inert ingredient in
pesticide products. As discussed above,
EPA expects aggregate exposure to
carbon black to pose no appreciable
dietary risk given that the data on
carbon black shows a lack of systemic
toxicity at doses up to 1,000 mg/kg/day.
In addition, dietary exposure is not
expected since carbon black is a solid,
insoluble particle that adsorbs to the
seed surface only. It is not likely that it
will be absorbed into the seed and
translocated to the plant and harvested
plant parts. Also, carbon black will be
used in very small amounts as a
colorant for pesticides applied as a seed
treatment to seed used to grow
agricultural and horticultural crops.
Based on the available exposure and
toxicity information, a safety factor
analysis has not been used to assess the
risks resulting from the inert pesticidal
use of carbon black.

Taking into consideration all available
information on carbon black, EPA
concludes that there is a reasonable
certainty that no harm will result to the

general population or to infants and
children from aggregate exposure to
carbon black. Therefore, the
establishment of an exemption from
tolerance under 40 CFR 180.920 for
residues of carbon black when used as
an inert ingredient (colorant) in
pesticide formulations applied to seeds
used to grow agricultural and
horticultural crops can be considered
safe under section 408 of the FFDCA.

IX. Other Considerations

A. Endocrine Disruptors

EPA is required under FFDCA, as
amended by FQPA, to develop a
screening program to determine whether
certain substances (including all
pesticide active and other ingredients)
“may have an effect in humans that is
similar to an effect produced by a
naturally occurring estrogen, or other
such endocrine effects as the
Administrator may designate.”
Following recommendations of its
Endocrine Disruptor and Testing
Advisory Committee (EDSTAC), EPA
determined that there was a scientific
basis for including, as part of the
program, the androgen and thyroid
hormone systems, in addition to the
estrogen hormone system. EPA also
adopted EDSTAC’s recommendation
that the Program include evaluations of
potential effects in wildlife. For
pesticide chemicals, EPA will use the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and, to the
extent that effects in wildlife may help
determine whether a substance may
have an effect in humans, FFDCA
authority to require the wildlife
evaluations. As the science develops
and resources allow, screening of
additional hormone systems may be
added to the Endocrine Disruptor
Screening Program (EDSP).

When additional appropriate
screening and/or testing protocols being
considered under the Agency’s EDSP
have been developed, carbon black may
be subjected to further screening and/or
testing to better characterize effects
related to endocrine disruption.

B. Analytical Method(s)

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

C. Existing Exemptions

Currently, carbon black is exempted
from tolerance requirements in pesticide
formulations applied to animals when
used as a colorant/pigment in animal
tags (40 CFR 180.930).

D. International Tolerances

The Agency is not aware of any
country requiring a tolerance for carbon
black nor have any CODEX Maximum
Residue Levels been established for any
food crops at this time.

X. Conclusions

Therefore, an exemption from the
requirement of a tolerance is established
for carbon black (CAS Reg. No. 1333—
86—4) when used as an inert ingredient
(colorant) in pesticide formulations
applied to seed used to grow
agricultural and horticultural crops.

XI. Statutory and Executive Order
Reviews

This final rule establishes an
exemption from the requirement of a
tolerance under section 408(d) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
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effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology

Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

XII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,

Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 31, 2009.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2.In § 180.920, the table is amended

by adding alphabetically the following
inert ingredient to read as follows:

§180.920 Inert ingredients used pre-
harvest; exemptions from the requirement
of a tolerance.

Inert ingredients Limits Uses
Carbon Black (CAS Reg. No. 1333-86—4) .......cccecvevernennene For seed treatment use only Colorant.

[FR Doc. E9—19193 Filed 8—-11-09; 8:45 am)]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2009-0373; FRL-8428-3]

1-Naphthaleneacetic Acid Ethyl Ester;
Pesticide Tolerance for Emergency
Exemptions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of 1-
naphthaleneacetic acid ethyl ester in or
on avocados. This action is in response
to EPA’s granting of an emergency
exemption under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) authorizing
use of the pesticide on avocado trees.
This regulation establishes a maximum
permissible level for residues of 1-
naphthaleneacetic acid ethyl ester in
this food commodity. The time-limited
tolerance expires and is revoked on
December 31, 2012.

DATES: This regulation is effective
August 12, 2009. Objections and
requests for hearings must be received
on or before October 13, 2009, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION.

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0373. All documents in the
docket are listed in the docket index
available in http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket

Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Andrew Ertman, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-9367; e-mail address:
ertman.andrew@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
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Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR cite at http://
www.gpoaccess.gov/ecfr

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. The EPA procedural
regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0373 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before October 13, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2009-0373, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

¢ Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

EPA, on its own initiative, in
accordance with sections 408(e) and
408(1)(6) of FFDCA, 21 U.S.C. 346a(e)
and 346a(1)(6), is establishing a time-
limited tolerance for residues of the
plant growth regulator 1-
naphthaleneacetic acid ethyl ester in or
on avocados at 0.05 parts per million
(ppm). This time-limited tolerance
expires and is revoked on December 31,
2012. EPA will publish a document in
the Federal Register to remove the
revoked tolerances from the CFR.

Section 408(1)(6) of FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment. EPA does not intend for its
actions on section 18 related time-
limited tolerances to set binding
precedents for the application of section
408 of FFDCA and the new safety
standard to other tolerances and
exemptions. Section 408(e) of FFDCA
allows EPA to establish a tolerance or an
exemption from the requirement of a
tolerance on its own initiative, i.e.,
without having received any petition
from an outside party.

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide

chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “emergency conditions
exist which require such exemption.”
EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

III. Emergency Exemption for 1-
Naphthaleneacetic Acid Ethyl Ester on
Avocados and FFDCA Tolerances

Avocado growers in Southern
California are dealing with emergency
conditions in their orchards caused by
unique environmental factors including
a hard freeze, strong Santa Ana winds,
drought, and fires that burned through
orchards damaging or killing trees.
Trees adversely affected by these
conditions need to be “stumped” to be
brought back into production. The
processing of “stumping” entails cutting
the primary scaffolding limbs of the tree
back to stumps and painting them with
white latex paint to protect them from
sunburn and disease. The treatment of
the pruned branches and cut stumps
with naphthalene acetic acid ethyl ester
slows the re-growth of vegetative
sprouts by about 70%. This growth
inhibition results in several lateral
sprouts instead of literally hundreds of
sprouts growing at and below the
pruning cuts. This shortens the pruning
time per tree or stump and the
management of the re-growth can be
accomplished with only one pruning
per season. After having reviewed the
submission, EPA determined that
emergency conditions exist for this
State, and that the criteria for an
emergency exemption are met. EPA has
authorized under FIFRA section 18 the
use of 1-naphthaleneacetic acid ethyl
ester on avocado trees limbs that have
been pruned or cut back to a stump for
control of excess sprout growth in
California. As part of its evaluation of
the emergency exemption application,
EPA assessed the potential risks
presented by residues of 1-
naphthaleneacetic acid ethyl ester in or
on avocados. In doing so, EPA
considered the safety standard in
section 408(b)(2) of FFDCA, and EPA
decided that the necessary tolerance
under section 408(1)(6) of FFDCA would
be consistent with the safety standard
and with FIFRA section 18. Consistent
with the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
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and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and
opportunity for public comment as
provided in section 408(1)(6) of FFDCA.
Although this time-limited tolerance
expires and is revoked on December 31,
2012, under section 408(1)(5) of FFDCA,
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on avocados
after that date will not be unlawful,
provided the pesticide was applied in a
manner that was lawful under FIFRA,
and the residues do not exceed a level
that was authorized by this time-limited
tolerance at the time of that application.
EPA will take action to revoke this time-
limited tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because this time-limited tolerance is
being approved under emergency
conditions, EPA has not made any
decisions about whether 1-
naphthaleneacetic acid ethyl ester meets
FIFRA’s registration requirements for
use on avocados or whether a
permanent tolerance for this use would
be appropriate. Under these
circumstances, EPA does not believe
that this time-limited tolerance decision
serves as a basis for registration of 1-
naphthaleneacetic acid ethyl ester by a
State for special local needs under
FIFRA section 24(c). Nor does this
tolerance serve as the basis for persons
in any State other than California to use
this pesticide on this crop under FIFRA
section 18 absent the issuance of an
emergency exemption applicable within
that State. For additional information
regarding the emergency exemption for
1-naphthaleneacetic acid ethyl ester,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

IV. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘“‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to

give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with the factors specified
in FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure expected as a result
of this emergency exemption request
and the time-limited tolerances for
residues of 1-naphthalene acetic acid
ethyl ester on avocado at 0.05 ppm.
EPA’s assessment of exposures and risks
associated with establishing time-
limited tolerances follows.

A. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a benchmark dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account
uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-term, intermediate-term,
and chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the level of concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the

adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for 1-naphthaleneacetic acid
ethyl ester used for human risk
assessment can be found at http://
www.regulations.gov in document
Naphthalene Acetates HED Risk
Assessment for Section 18 Use of
Naphthalene Acetic Acid Ethyl Ester on
Avocado Trees, page 11 in docket ID
number EPA-HQ-OPP-2009-0373.

B. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to 1-naphthaleneacetic acid
ethyl ester, EPA considered exposure
under the time-limited tolerances
established by this action as well as all
existing naphthalene acetic acid
tolerances in 40 CFR 180.155(a),
naphthalene acetic acid ethyl ester
tolerances in 40 CFR 180.155(b), and «-
naphthaleneacetamide and its
metabolite a-naphthalene acetic acid
(calculated as o-naphthalene acetic
acid) tolerances in 40 CFR 180.309. For
commodities having tolerances for both
naphthalene acetic acid and the
acetamide of naphthalene acetic acid,
the total amount of residues calculated
as naphthalene acetic acid shall not
exceed the higher of the two tolerances
(40 CFR 180.3(d)(7)). Collectively, these
chemicals are referred to as the
naphthalene acetates. For the purpose of
the human health risk assessment, all
forms of the naphthalene acetates are
combined (1-Naphthaleneacetic acid
(NAA), its salts, ester, and acetamide)
because they are structurally related and
are metabolized to the acid form and
eliminated from the body as glycine and
glucuronic acid conjugates within 48
hours after exposure EPA assessed
dietary exposures from the naphthalene
acetates in food as follows:

i. Acute exposure. In estimating acute
dietary exposure, EPA used food
consumption information from the
United States Department of Agriculture
(USDA) 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, the acute dietary
exposure/risk analyses for all supported
naphthalene acetates food uses were
conducted using conservative, Tier 1
exposure assessments. The Tier I
analyses assume tolerance level residues
for all registered uses, 100 PCT for all
commodities with existing tolerances,
and default processing factors.
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ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, the
chronic dietary exposure/risk analyses
for all supported food uses for the
naphthalene acetates were conducted
using conservative, Tier 1 exposure
assessments. The Tier I analyses assume
tolerance level residues for all registered
uses, 100 PCT for all commodities with
existing tolerances, and default
processing factors.

iii. Cancer. Based on the results of
carcinogenicity studies in rats and mice,
EPA has classified the naphthalene
acetates as “not likely to be carcinogenic
to humans” therefore, a quantitative
cancer exposure assessment is
unnecessary.

iv. Anticipated residue and PCT
information. EPA did not use
anticipated residue and/or PCT
information in the dietary assessment
for the naphthalene acetates. Tolerance
level residues and/or 100 PCT were
assumed for all food commodities.

2. Dietary exposure from drinking
water.The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for the naphthalene acetates in drinking
water. These simulation models take
into account data on the physical,
chemical, and fate/transport
characteristics of the naphthalene
acetates. Further information regarding
EPA drinking water models used in
pesticide exposure assessment can be
found at http://www.epa.gov/oppefed1/
models/water/index.htm.

Based on the First Index Reservoir
Screening Tool (FIRST) and Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
naphthalene acetates for acute
exposures are estimated to be 12.9 parts
per billion (ppb) for surface water and
0.0008 ppb for ground water and for
chronic exposures for non-cancer
assessments are estimated to be 0.71
ppb for surface water and 0.0008 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model for
acute dietary risk assessment, the water
concentration value of 12.9 ppb was
used to assess the contribution to
drinking water, and for chronic dietary
risk assessment, the water concentration
of value 0.71 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure

(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Although there are residential uses for
the naphthalene acetates, the uses are
for ornamentals only (i.e., not turf) and
post-application residential exposure is
expected to be negligible. Therefore, a
quantitative assessment is not required.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found the naphthalene
acetates to share a common mechanism
of toxicity with any other substances,
and the naphthalene acetates do not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that the
naphthalene acetates do not have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the policy statements
released by EPA’s Office of Pesticide
Programs concerning common
mechanism determinations and
procedures for cumulating effects from
substances found to have a common
mechanism on EPA’s website at http://
www.epa.gov/pesticides/cumulative.

C. Safety Factor for Infants and Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA safety factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
There is low concern (and no residual
uncertainty) for pre-natal and postnatal
toxicity resulting from exposure to the
naphthalene acetates. The available data
provided no indication of increased

susceptibility (quantitative or
qualitative) in rats or rabbits to in utero
exposure to naphthalene acetates or to
pre-natal and post-natal exposure in rat
reproduction studies.

3. Conclusion. Therefore, the FQPA
safety factor is reduced to 1x for risk
assessment for this chemical. A
developmental neurotoxicity study is
not required since there was no
evidence of neurotoxicity or
neuropathology from the available
studies and there is no concern or
residual uncertainty for pre-natal or
post-natal toxicity.

EPA has determined that reliable data
show that the safety of infants and
children would be adequately protected
if the FQPA SF were reduced to 1X.
That decision is based on the following
findings:

i. The toxicity database for the
naphthalene acetates is complete.

ii. There is no indication that the
naphthalene acetates are neurotoxic
chemicals and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. There is no evidence that the
naphthalene acetates result in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the 2-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on 100 PCT and
tolerance-level residues. EPA made
conservative (protective) assumptions in
the ground and surface water modeling
used to assess exposure to the
naphthalene acetates in drinking water.
EPA used similarly conservative
assumptions to assess postapplication
exposure of children as well as
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by the naphthalene acetates.

D. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe
exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-
tern, intermediate-term, and chronic-
term risks are evaluated by comparing
the estimated aggregate food, water, and
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residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to the
naphthalene acetates will occupy 10%
of the aPAD for children 1-2 years old,
the population group receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to the
naphthalene acetates from food and
water will utilize 8% of the cPAD for
children 1-2 years old, the population
group receiving the greatest exposure.

3. Short-term and intermediate-term
risk. Short-term and intermediate-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Although the naphthalene acetates are
registered for residential use, the uses
are for ornamentals only (i.e., not turf)
and post-application residential
exposure is expected to be negligible.
Therefore, the short-term and
intermediate-term aggregate risks
consist of the sum of the risk from
exposure to the naphthalene acetates
through food and water and will not be
greater than the chronic aggregate risk.

4. Aggregate cancer risk for U.S.
population. EPA has classified the
naphthalene acetates as “not likely to be
carcinogenic to humans.” The
naphthalene acetates are not expected to
pose a cancer risk

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children,
from aggregate exposure to naphthalene
acetic acid residues.

V. Other Considerations

A. Analytical Enforcement Methodology

An adequate enforcement
methodology is available to enforce the
tolerance expression of o-naphthalene
acetic acid and 1-naphthaleneacetamide
in or on plant commodities. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no CODEX MRLs for
residues of 1-naphthaleneacetic acid
ethyl ester on avocados.

VI. Conclusion

Therefore, a time-limited tolerance is
established for residues of 1-
naphthaleneacetic acid ethyl ester in or
on avocado at 0.05 ppm. This tolerance
expires and is revoked on December 31,
2012.

VII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under sections 408(e) and 408(1)(6) of
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
Because this final rule has been
exempted from review under Executive
Order 12866, this final rule is not
subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established in accordance with
sections 408(e) and 408(1)(6) of FFDCA,
such as the tolerances in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of

power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VIIL Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: July 31, 2009.

Lois Rossi,
Director, Registration Division,Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.
m 2. Section 180.155 is amended by
redesignating paragraphs (a) and (b) as
paragraphs (a)(1) and (a)(2) and adding
a heading to paragraph (a); by adding a
new paragraph (b); and by adding and
reserving paragraphs (c) and (d)to read
as follows:
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§180.155 1-Naphthaleneacetic acid;
tolerances for residues.

(a) General. (1) * * *

(2) * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances specified in the

following table are established for
residues of the ethyl ester of 1-
naphthaleneacetic acid in or on the
following raw agricultural commodities
resulting from use of the pesticide

pursuant to FIFRA section 18
emergency exemptions. The tolerances
expire and are revoked on the date
specified in the following table.

Commaodity

Parts per million

Expiration/revocation date

avocado

0.05

December 31, 2012

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

* * * * *

[FR Doc. E9—19200 Filed 8-11-09; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R08-RCRA-2009-0341; FRL-8941-1]
Colorado: Final Authorization of State

Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The Solid Waste Disposal Act,
as amended, commonly referred to as
the Resource Conservation and
Recovery Act (RCRA), allows the
Environmental Protection Agency (EPA)
to authorize states to operate their
hazardous waste management programs
in lieu of the federal program. Colorado
has applied to the EPA for final
authorization of changes to its
hazardous waste program under RCRA.
EPA has determined that these changes
satisfy all requirements needed to
qualify for final authorization, and is
authorizing the state’s changes through
this immediate final action.

DATES: This final authorization will
become effective on October 13, 2009
unless the EPA receives adverse written
comments by September 11, 2009. If
adverse written comments are received,
EPA will publish a timely withdrawal of
this immediate final rule in the Federal
Register and inform the public that this
authorization will not take effect.
ADDRESSES: Submit your comments,
identified by Docket No. EPA—R08—
RCRA-2009-0341, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: cosentini.christina@epa.gov.

e Fax:(303) 312-6341.

e Mail: Christina Cosentini, Region 8,
Solid and Hazardous Waste Program,
U.S. EPA, Region 8, 1595 Wynkoop
Street, Denver, Colorado 80202-1129,
phone number: (303) 312-6231.

e Hand Delivery or Courier: Deliver
your comments to Christina Cosentini,
Region 8, Solid and Hazardous Waste
Program, Mailcode 8P-HW, U.S. EPA,
Region 8, 1595 Wynkoop Street, Denver,
Colorado 80202-1129, phone number:
(303) 312-6231.

Instructions: Direct your comments to
Docket ID No. EPA-R08—RCRA-2009—
0341. EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information,
disclosure of which is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected from disclosure through
http://www.regulations.gov, or e-mail.
The federal Web site, http://
www.regulations.gov, is an “‘anonymous
access” system, which means EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you send an
e-mail comment directly to EPA without
going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
WWW,elg)a,gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://

www.regulations.gov.index. Although
listed in the index, some information
may not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy
from 9 a.m. to 4 p.m. at: EPA Region 8,
1595 Wynkoop Street, Denver,
Colorado, contact: Christina Cosentini,
phone number (303) 312-6231, or the
Colorado Department of Public Health
and Environment, 4300 Cherry Creek
Drive South, Denver, Colorado 80222—
1530, contact: Randy Perila, phone
number (303) 692-3364. The public is
advised to call in advance to verify
business hours.

FOR FURTHER INFORMATION CONTACT:
Christina Cosentini, (303) 312—6231,
cosentini.christina@epa.gov or Randy
Perila, (303) 692-3364,
randy.perila@state.co.us.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States that have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, states must change their
programs and ask the EPA to authorize
the changes. Changes to state programs
may be necessary when Federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to the EPA’s regulations in 40
Code of Federal Regulations (CFR) parts
124, 260 through 266, 268, 270, 273, and
279.

B. What Decisions Have We Made in
This Rule?

We conclude that Colorado’s
application to revise its authorized
program meets all of the statutory and
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regulatory requirements established by
RCRA. Therefore, we grant Colorado
Final Authorization to operate its
hazardous waste program with the
changes described in the authorization
application. Colorado has responsibility
for permitting Treatment, Storage, and
Disposal Facilities (TSDF's) within its
borders, except in Indian country, and
for carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that the EPA promulgates
under the authority of HSWA take effect
in authorized states before they are
authorized for the requirements. Thus,
the EPA will implement those
requirements and prohibitions in
Colorado including issuing permits,
until Colorado is authorized to do so.

C. What Is the Effect of Today’s
Authorization Decision?

This decision means that a facility in
Colorado subject to RCRA will now
have to comply with the authorized
state requirements instead of the
equivalent Federal requirements in
order to comply with RCRA. Colorado
has enforcement responsibilities under
its state hazardous waste program for
violations of such program, but EPA
retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to: (1) Conduct inspections, and require
monitoring, tests, analyses, or reports;
(2) enforce RCRA requirements, suspend
or revoke permits, and, (3) take
enforcement action regardless of

whether Colorado has taken its own
actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Colorado is being
authorized by this action are already
effective under state law, and are not
changed by this action.

D. Why Wasn’t There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
this rule because we view this as a
routine program change. We are
providing an opportunity for the public
to comment now. In addition to this
rule, we are publishing a separate
document that proposes to authorize the
state program changes in the proposed
rules section of today’s Federal
Register.

E. What Happens if the EPA Receives
Comments That Oppose This Action?

If the EPA receives comments that
oppose this authorization, we will
withdraw this rule by publishing a
document in the Federal Register before
the rule becomes effective. We will then
address all public comments in a later
Federal Register notice. You may not
have another opportunity to comment. If
you want to comment on this
authorization, you must do so at this
time.

If we receive comments that oppose
only the authorization of a particular
change to the Colorado hazardous waste
program, we will withdraw only that
part of this rule, but the authorization of
the program changes that the comments
do not oppose will become effective on
the date specified in this document. The
Federal Register withdrawal document
will specify which part of the

authorization will become effective, and
which part is being withdrawn.

F. For What Has Colorado Previously
Been Authorized?

Colorado initially received final
authorization on October 19, 1984,
effective November 2, 1984 (49 FR
41036), to implement the RCRA
hazardous waste management program.
We granted authorization for changes to
the state’s program on: October 24,
1986, effective November 7; 1986 (51 FR
37729), May 15, 1989, effective July 14,
1989 (54 FR 20847); May 10, 1991,
effective July 9, 1991 (56 FR 21601);
April 7, 1994, effective June 6, 1994 (59
FR 16568); November 14, 2003, effective
January 13, 2004 (68 FR 64550) and
March 12, 2008 (73 FR 13141) effective
May 12, 2008.

G. What Changes Are We Approving
With Today’s Action?

Colorado submitted a final complete
program application on December 20,
2006, seeking authorization of their
changes in accordance with 40 CFR
271.21. We now make an immediate
final decision, subject to receipt of
written comments that oppose this
action, that Colorado’s hazardous waste
program revisions satisfy all of the
requirements necessary to qualify for
final authorization. The state of
Colorado is not seeking to be authorized
for Methods Innovation Rule and SW—
846 Update (Checklist 208). Rather,
Colorado’s revisions consist of
regulations that specifically govern
Federal Hazardous Waste revisions
promulgated from July 1, 2004 through
June 30, 2005 (RCRA Clusters XV).
Colorado’s requirements are included in
a chart with this document.

Description of federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous state authority

Nonwastewaters from Dyes and

Pigments. (Checklist 206). 2005.

70 FR 9138-9180 February 24,

(d),
261.32(d)(3),
261.32(d)(3)(iv),
261.32(x)(A)—(D),

Colorado Hazardous Regulations, 6 CCR 1007-3 effective July 2,
2006; 261.4, 261.4(b)(15), 261.4(b)(15(i)—(v), 261.32, 261.32(a)-
261.32(d)(1)—(d)(2),

261.32(d)(2)(i)—(iv),

261.32(d)(3)(i)(iii),

261.32(d)(3)(iv)(A)—~(B),
261.32(dl)(3)(xi),

261.32(iv)(A)—(C),
261.32(d)(iii)(A)~(D),

261.32(d)(3)(v)-(x),
261.32(d)(xi)(A)~(C),

261.32(d)(4)-(5), 261 Appendices VII-VIIl, 268.20, 268.20(a)—(b),
268.20(b)(1)—(5), 268.20(c) 268.40/Treatment Standard Table and
268.48/Universal Waste Treatment Standard Table.



40520

Federal Register/Vol. 74, No. 154/ Wednesday, August 12, 2009/Rules and Regulations

Description of federal requirement
(include checklist #, if relevant)

Federal Register date and page
(and/or RCRA statutory authority)

Analogous state authority

Uniform Hazardous Waste Manifest

70 FR 10776 March 4, 2005 .........

Colorado Hazardous Regulations, 6 CCR 1007-3 effective July 2,

Rule (Checklist 207).

Checklist 207 Continues ................. 70 FR 10776 March 4, 2005

2006; 260.10, 261.7(b)(1)(iii)(A)-(B), 262.20, 262.20(a)(1),
262.20(a)(2), 262.21/Section heading, 262.21(a)(1)-(2), 262.21(b),
262.21(b)(1)-(5), 262.21(b)(5)(i)—(iii), 262.21(b)(6)—(8), 262.21(c),
262.21(d)(1)-(2), 262.21(d)(2)(i)—(iv), 262.21(d)(3), 262.21(e)—(f),
262.21(f)(1)—(6), 262.21(f)(6)(I)—(vi), 262.21(f)(7), 262.21(f)(7(i),
262.21(f)(7(I)(A)—(C), 262.21(f)(7)(i)), 262.21(f)(7)(ii)(7)(A)—~(C),
262.21(g)(1), 262.21(g)(i)—(iv), 262.21(g)(2), 262.21(h)(1)—(3),
262.21(i)— (), 262.21(m)(1), 262.21(m)(1)(i)—(ii), 262.21(m)(2),
262.27, 262.27/Section heading, 262.27, 262.27(a)—(b), 262.32,
262.32(b), 262.33, 262.34, 262.34(n), 262.34(n)(1)—(2), 262.54(c),
262.54(e), 262.60, 262.60(c)—(e), 262/Appendix, 262/Appendix
8700-22, 262/Appendix/8700-22/1, International Shipment Block,
262/Appendix 8700-22/11, 262/Appendix 8700-22/I11, 262/Appendix

8700-22/IV, 262/Appendix 8700-22A/Instructions—Continuation
Sheet, 263.20, 263.20(a)(1)-(3), 263.20(g), 263.20(g)(1)—(4),
263.21.

263.21(b)(1)~(2), 263.21(b)(2)(i)—(ii), 264.70(a), 264.70(b), 264.71,

264.71(a)(1)~(2), 264.71(a)@2)(i)-(v), 264.71(a)(3)-(4), 264.71(e),
264.72, 264.72(a), 264.72(a)(1)—~(3), 264.72(b)- (c), 264.72(d)(1)-
(2), 264.72(e), 264.72(e)(1)-(7), 264.72(f), 264.72(1)~(7),
264.72(g), 264.76, 264.76(a), 264.76(a)(1)-(7), 264.76(b),
265.70(a), 265.70(b), 265.71, 265.71(a)(1)~(2), 265.71(a)(2)(i)—(v),
265.71(a)(3), 265.71(b)(4), 265.71(e), 265.72, 265.72(a),
265.72(a)(1)~(3), 265.72(b)—(c), 265.72(d)(1)~(2), 265.72(e),
265.72(e)(1)—(7), 265.72(f), 265.72(f)(1)~(7), 265.72(g), 265.76(a),
265.76(a)(1)—(7) and 265.76(b).

H. Where Are the Revised State Rules
Different From the Federal Rules?

Colorado has requirements that are
more stringent than the federal rules at
(references are to the Code of Colorado
Regulations, except where there is no
state analog, then the reference is to the
federal citation): state analog Section
261.32 includes two additional state-
added listings (K901 and K902) related
to military munitions; in 261 Appendix
VII; and state analog 261 Appendix VIII
includes additional state-added listings
(K901, K902, P909, P910, and P911)
related to military munitions. The State
of Colorado’s hazardous waste rules are
more stringent at 40 CFR 266.203
because the state has not adopted state
analogs to the federal standards
applicable to the transportation of solid
waste military munitions. Specifically,
the state regulations do not provide the
exemptions that exist in 40 CFR
266.203; under the state’s regulations,
waste military munitions that are being
transported and that exhibit a hazardous
waste characteristic or are listed as
hazardous waste under Part 261, are not
exempted from manifest requirements
as in 40 CFR 264.70(a) and 265.70(a).

1. Who Issues and Administers Permits
After the Authorization Takes Effect?

Colorado will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits that were issued

prior to the effective date of this
authorization until Colorado has
equivalent instruments in place. We
will not issue any new permits or new
portions of permits for the provisions
listed in the Table in this document
after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Colorado is not
yet authorized.

J. How Does Today’s Action Affect
Indian Country (18 U.S.C. 1151) in
Colorado?

Colorado is not authorized to carry
out its hazardous waste program in
Indian country, as defined in 18 U.S.C.
1151. This includes: (1) Lands within
the exterior boundaries of the following
Indian reservations located within or
abutting the State of Colorado, (a)
Southern Ute Indian Reservation and (b)
Ute Mountain Ute Indian Reservation;
(2) any land held in trust by the United
States for an Indian tribe, and (3) any
other areas that are “Indian country”
within the meaning of 18 U.S.C. 1151.

Therefore, this program revision does
not extend to Indian country where EPA
will continue to implement and
administer the RCRA program.

K. What Is Codification and Is EPA
Codifying Colorado’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the state’s statutes and regulations that
comprise the state’s authorized

hazardous waste program into the CFR,
which occurs when EPA references the
authorized state rules in 40 CFR part
272. We reserve the amendment of 40
CFR part 272, subpart G, for this
authorization of Colorado’s program
changes until a later date. EPA is not
codifying the rules documented in this
Federal Register notice in this
authorization application.

L. Statutory and Executive Order
Reviews

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and, therefore, this action is not subject
to review by OMB. This action
authorizes Colorado state requirements
for the purpose of RCRA 3006, and
imposes no additional requirements
beyond those imposed by Colorado state
law. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4). For
the same reason, this action also does
not significantly or uniquely affect the
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communities of Tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes state requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA 3006(b), the EPA grants
a state’s application for authorization as
long as the state meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
authorization application to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, the EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. The
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the Executive
Order. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must

submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this
document and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). This action will be
effective October 13, 2009.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indians-lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: July 14, 2009.

Carol Rushin,

Acting Regional Administrator, Region 8.
[FR Doc. E9-19315 Filed 8—11-09; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary of
Transportation

49 CFR Part 89

[Docket No. OST—2008-0329]
RIN 2105-AD78

Administrative Wage Garnishment

AGENCY: Office of the Secretary of
Transportation (OST), DOT.
ACTION: Final rule.

SUMMARY: This final rule will implement
the authority established under the Debt
Collection Improvement Act of 1996
(DCIA) for DOT to collect the
Department’s past due indebtedness
through administrative wage
garnishment. The final rule will adopt,
without change, the hearing procedures
issued by the Department of the
Treasury implementing administrative
wage garnishment under the DCIA. This
final rule would apply only to
individuals who are not Federal
employees. The final rule also will
amend regulations on procedures for the
collection of claims to conform DOT

regulations to applicable provisions of
the DCIA.

DATES: This rule is effective September
11, 2009.

FOR FURTHER INFORMATION CONTACT:
Edward C. Ramos, Collections
Specialist, Office of the Secretary of
Transportation, Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590;
(202) 366—5905. Hearing and speech-
impaired persons may access this
number via TTY by calling the Federal
Information Relay Service at 1-800—
877-8339.

SUPPLEMENTARY INFORMATION:

Background

In 1996, Congress enacted the Debt
Collection Improvement Act of 1996
(Pub. L. 104-134, 110 Stat. 1321-1358,
approved April 26, 1996), which
amended the Debt Collection Act of
1982. Section 31001 (o) of the DCIA
authorizes collection of Federal agency
debt by administrative wage
garnishment (section 31001(0) is
codified at 31 U.S.C. 3720D). Wage
garnishment is a legal process whereby
an employer withholds amounts from
an employee’s wages and pays those
amounts to the employee’s creditor in
satisfaction of a withholding order. The
DCIA authorizes Federal agencies to
garnish up to 15% of the disposable pay
of a debtor to satisfy delinquent nontax
debt owed to the United States. Prior to
the enactment of the DCIA, agencies
were required to obtain a court
judgment before garnishing the wages of
non-Federal employees.

The DCIA directed the Secretary of
the Treasury to issue implementing
regulations (see 31 U.S.C. 3720D(h)) on
this subject. On May 6, 1998 (63 FR
25136), the Department of the Treasury
published a final rule implementing the
statutory administrative wage
garnishment requirements at 31 CFR
285.11. Paragraph (f) of 31 CFR 285.11
provides that “[algencies shall prescribe
regulations for the conduct of
administrative wage garnishment
hearings consistent with this section or
shall adopt this section without change
by reference.” Under the DCIA, the
Treasury Department serves as a
coordinator for Federal debt collection
through its Treasury Offset Program.

This final rule would amend DOT’s
regulations at 49 CFR part 89, subpart B
to adopt 31 CFR 285.11 in its entirety.
Specifically, the final rule would
establish a new 49 CFR 89.35 that
would contain a cross-reference to 31
CFR 285.11.

On December 5, 2008, the DOT
published a notice of proposed
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rulemaking in the Federal Register for
the public to comment, as required.
DOT received no comments from the
public on this rule.

Overview of the Administrative Wage
Garnishment Process

Readers should refer to the
Department of the Treasury regulation at
31 CFR 285.11 for details regarding the
administrative wage garnishment
procedures that would be adopted by
this final rule. For the convenience of
readers, the following presents a very
brief overview of the rules and
procedures codified at 31 CFR 285.11.

1. Notice to debtor. At least 30 days
before the agency initiates garnishment
proceedings, the agency will give the
debtor written notice informing him or
her of the nature and amount of the
debt, the intention of the agency to
collect the debt through deductions
from pay, and an explanation of the
debtor’s rights regarding the proposed
action.

2. Rights of debtor. The agency will
provide the debtor with an opportunity
to inspect and copy records related to
the debt, to establish a repayment
agreement, and to receive a hearing
concerning the existence or amount of
the debt and the terms of a repayment
schedule. A hearing must be held prior
to the issuance of a withholding order
if the debtor’s request is timely received.
For hearing requests that are not
received in the specified timeframe, the
agency need not delay the issuance of a
withholding order prior to conducting a
hearing. An agency may not garnish the
wages of a debtor who has been
involuntarily separated from
employment until that individual has
been reemployed continuously for at
least 12 months. The debtor bears the
responsibility of notifying the agency of
the circumstances surrounding an
involuntary separation from
employment.

3. Hearing official. The Department of
the Treasury regulations authorize the
head of each agency to designate any
qualified individual as a hearing
official. This final rule would provide
that any hearing required to establish
DOT’s right to collect a debt through
administrative wage garnishment will
be conducted by a qualified individual
selected by the Secretary of
Transportation. The hearing official is
required to issue a written decision no
later than 60 days after the request for
a hearing is made. The hearing official’s
decision is the final agency action for
purposes of judicial review.

4. Employer’s responsibilities. The
Treasury Department will send to the
employer of a delinquent debtor a wage

garnishment order directing that the
employer pay a portion of the debtor’s
wages to the Federal Government. The
employer is required to certify certain
payment information about the debtor.
Employers are not required to vary their
normal pay cycles in order to comply
with these requirements. Employers are
prohibited from taking disciplinary
actions against the debtor because the
debtor’s wages are subject to
administrative garnishment. An agency
may sue an employer for amounts not
properly withheld from the wages
payable to the debtor.

5. Garnishment amounts. As provided
in the DCIA, no more than 15% of the
debtor’s disposable pay for each pay
period may be garnished. Special rules
apply to calculating the amount to be
withheld from a debtor’s pay that is
subject to multiple withholding orders.
A debtor may request a review by the
agency of the amount being garnished
under a wage garnishment order based
on materially changed circumstances,
such as disability, divorce, or
catastrophic illness, which result in
financial hardship.

Rulemaking Analyses and Notices

E.O. 12866 and DOT Regulatory Policies
and Procedures

The agency has evaluated this final
rule in accordance with existing
regulatory policies and procedures and
has concluded that it is a nonsignificant
regulatory action under E.O. 12866, and
a nonsignificant rule under section
5(a)(4) of the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979).

The final rule is not a significant
regulatory action under E.O. 12866
because it will not have an annual effect
on the economy of $100 million or more
or adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; will not create a serious
inconsistency with an action planned or
underway by another Federal agency;
will not materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; and
will not raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
of the Executive Order.

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
final rule, and in so doing certifies that

this final rule would not have a
significant economic impact on a
substantial number of small entities.
Although many small employers will be
subject to the requirements of this final
rule, the requirements will not have a
significant economic impact on these
entities.

Employers of delinquent debtors must
certify certain information about the
debtor such as the debtor’s employment
status and earnings. This information is
contained in the employer’s payroll
records. Therefore, it will not take a
significant amount of time or result in
a significant cost for an employer to
complete the certification form. Even if
an employer is served withholding
orders on several employees over the
course of a year, the cost imposed on the
employer to complete the certifications
would not have a significant economic
impact on an entity. Employers are not
required to vary their normal pay cycles
in order to comply with a withholding
order issued pursuant to this final rule.

Executive Order 13132 (Federalism)

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order.

This final rule does not have
federalism implications and does not
impose substantial direct compliance
costs on State and local governments or
preempt State law within the meaning
of the Executive Order.

Executive Order 13084

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this rule would not
significantly or uniquely affect the
Indian tribal communities, and would
not impose substantial direct
compliance costs, the funding and
consultation requirements of the
Executive Order do not apply.

Unfunded Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.

This rule would not impose a Federal
mandate on any State, local, or tribal
government, or on the private sector,
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within the meaning of the Unfunded
Mandates Reform Act of 1995.

Executive Order 12372
(Intergovernmental Review)

The regulations implementing
Executive Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this program.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. 3501 et seq.) addresses the
collection of information by the Federal
government from individuals, small
businesses and State and local
government and seeks to minimize the
burdens such information collection
requirements might impose. A
collection of information includes
requiring answers to identical questions
posed to, or identical reporting or
recordkeeping requirements imposed
on, ten or more persons, other than
agencies, instrumentalities or employees
of the United States.

This final rule contains information
that would apply to individuals and
possibly small entities. However, there
are no reporting or other collection
requirements associated with this final
rule, even though it relates to an
employer’s certification of certain
information about the debtor, such as
the debtor’s employment status and
earnings, which would be inquiries on
a one-time basis. In any case, comments
in this area are welcomed.

National Environmental Policy Act

In accordance with 24 CFR 50.19(c)(1)
of the Department’s regulations, this
final rule does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction, or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Therefore, this
final rule is categorically excluded from
the requirements of the National
Environmental Policy Act (42 U.S.C.
4321 et seq.).

Energy Impact

Executive Order 13211 requires
Federal agencies to prepare a Statement
of Energy Effects for any ““significant
energy action.” See 66 FR 28355 (May
22, 2001). Under the Executive Order a
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,

advance notices of final rulemaking, and
notices of final rulemaking: (1)(i) That is
a significant regulatory action under
Executive Order 12866 or any successor
order, and (ii) is likely to have a
significant adverse effect on the supply,
distribution, or use of energy; or (2) that
is designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
OST has evaluated this final rule in
accordance with Executive Order 13211.

The Department has determined that
this final rule is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.
Consequently, the Department has
determined that this final rule is not a
“significant energy action” within the
meaning of the Executive Order.

Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of DOT’s dockets by
the name of the individual submitting
the comment (or signing the comment,
if submitted on behalf of an association,
business, labor union, etc). You may
review DOT’s complete Privacy Act
Statement published in the Federal
Register on April 11, 2000 (Volume 65,
Number 70, Pages 19477-78) or you
may visit: http://www.regulations.gov.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 49 CFR Part 89

Claims, Income taxes.
The Final Rule

m For the reasons set forth in the
preamble, OST amends Part 89 of
chapter I, subtitle A of title 49, Code of
Federal Regulations, as set forth below:

PART 89—IMPLEMENTATION OF THE
FEDERAL CLAIMS COLLECTION ACT

m 1. The authority citation for 49 CFR
part 89, subpart B is revised to read as
follows:

Authority: Public Law 89-508; Public Law
89-365, secs. 3, 10, 11, 13(b), 31 U.S.C. 3701—
3720A; Public Law 98-167; Public Law 98—
369; Public Law 99-578; Public Law 101—
552, 31 U.S.C. 3711(a)(2); 31 CFR 3711,
3716—-3720E.

m 2. Add § 89.35 to subpart B to read as
follows:

§89.35 Administrative wage garnishment.

(a) General. The Secretary may use
administrative wage garnishment for
debts referred to cross-servicing at
Financial Management Service,
Department of Treasury. Regulations in
31 CFR 285.11 govern the collection of
debts owed to federal agencies through
administrative wage garnishment.
Whenever the Financial Management
Service collects a debt for the Secretary
using administrative wage garnishment,
the statutory administrative
requirements in 31 CFR 285.11 will
govern.

(b) Hearing official. Any hearing
required to establish the Secretary’s
right to collect a debt through
administrative wage garnishment shall
be conducted by a qualified individual
selected at the discretion of the
Secretary of Transportation, as specified
in 31 CFR 285.11. The qualified
individual may include an
Administrative Law Judge.

Issued this 30th day of July 2009, at
Washington, DC.

Ray LaHood,

Secretary of Transportation.

[FR Doc. E9-19344 Filed 8-11-09; 8:45 am]
BILLING CODE 4910-9X—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0810141351-9087-02]
RIN 0648—-XQ93

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel Lottery
in Areas 542 and 543

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of fishery
assignments.

SUMMARY: NMFS is notifying the owners
and operators of registered vessels of
their assignments for the 2009 B season
Atka mackerel fishery in harvest limit
area (HLA) 542 and/or 543 of the
Aleutian Islands subarea of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
allow the harvest of the 2009 B season
HLA limits established for area 542 and
area 543 pursuant to the final 2009 and
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2010 harvest specifications for
groundfish in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 7, 2009, until 1200
hrs, A.l.t., November 1, 2009.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

In accordance with
§679.20(a)(8)(iii)(A), owners and
operators of vessels using trawl gear for
directed fishing for Atka mackerel in the
HLA are required to register with
NMEFS. Eight vessels have registered
with NMFS to fish in the B season HLA
fisheries in areas 542 and/or 543. In
accordance with §679.20(a)(8)(iii1)(B),
the Administrator, Alaska Region,
NMFS, has randomly assigned each
vessel to the HLA directed fishery for
Atka mackerel for which they have

registered and is now notifying each
vessel of its assignment.

For the Amendment 80 cooperative,
the vessels authorized to participate in
the first HLA directed fishery in area
542 and the second HLA directed
fishery in area 543 in accordance with
§679.20(a)(8)(iii) are as follows: Federal
Fishery Permit number (FFP) 2134
Ocean Peace and FFP 3835 Seafisher.
The vessel authorized to participate in
the first HLA directed fishery in area
543 and the second HLA directed
fishery in area 542 in accordance with
§679.20(a)(8)(iii) is as follows: FFP 2733
Seafreeze Alaska.

For the Amendment 80 limited access
sector, vessels authorized to participate
in the first HLA directed fishery in area
542 and in the second HLA directed
fishery in area 543 in accordance with
§679.20(a)(8)(iii) are as follows: FFP
4093 Alaska Victory and FFP 2443
Alaska Juris. Vessels authorized to
participate in the first HLA directed
fishery in area 543 and in the second
HLA directed fishery in area 542 in
accordance with §679.20(a)(8)(iii) are as
follows: FFP 3819 Alaska Spirit and FFP
3423 Alaska Warrior.

For the BSAI trawl limited access
sector, the vessel authorized to
participate in the first HLA directed
fishery in area 542 in accordance with
§679.20(a)(8)(iii) is as follows: FFP
11770 Alaska Knight.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
to waive the requirement to provide
prior notice and opportunity for public
comment pursuant to the authority set
forth at 5 U.S.C. 553(b)(B) as such
requirement is unnecessary. This notice
merely advises the owners of these
vessels of the results of a random
assignment required by regulation. The
notice needs to occur immediately to
notify the owner of each vessel of its
assignment to allow these vessel owners
to plan for participation in the B season
HLA fisheries in area 542 and area 543.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 7, 2009.
Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—19331 Filed 8-7-09; 4:15 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0685; Directorate
Identifier 2009-NM-113—-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-30, DC—-9-40,
and DC-9-50 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
McDonnell Douglas Model DC-9-30,
DC-9-40, and DC-9-50 series airplanes.
This proposed AD would require
inspecting to determine the part
numbers of the forward and aft auxiliary
tank fuel boost and transfer pump
conduit/conduit assembly and conduit
assembly electrical connector, as
applicable, and corrective actions if
necessary. This proposed AD results
from fuel system reviews conducted by
the manufacturer. We are proposing this
AD to detect and correct the potential
for an arc/spark condition to occur
within the fuel boost or transfer pump
conduit assembly connectors and
propagate into the forward and aft
auxiliary fuel tanks, which could result
in a fire or explosion.

DATES: We must receive comments on
this proposed AD by September 28,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, California 90846—0001;
telephone 206-544—-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
William Bond, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5253; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0685; Directorate Identifier
2009-NM-113-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will

consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
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the failure types under evaluation:
single failures, single failures in
combination with a latent condition(s),
and in-service failure experience. For all
four criteria, the evaluations included
consideration of previous actions taken
that may mitigate the need for further
action.

We have determined that the actions
identified in this AD are necessary to
reduce the potential of ignition sources
inside fuel tanks, which, in combination
with flammable fuel vapors, could result
in fuel tank explosions and consequent
loss of the airplane.

It was determined by the SFAR 88
review that failure could occur in the
forward and aft auxiliary tanks due to
damage of the fuel boost or transfer
pump conduit assembly connectors.
Damage has been attributed to
maintenance personnel loosening or
tightening the conduit assembly by
turning the round or hex fitting part of
the conduit instead of the electrical
connector square nut. Turning the
round part of the conduit can break the
seal and permit fuel to enter the conduit
and connector. Fuel contacting the
connector insert causes the insert
material to swell, allowing the socket to
become loose, resulting in pin and
socket misalignment when reconnected
to the pump. This condition, if not
corrected, could result in an arc/spark
condition in the fuel boost or transfer
pump conduit assembly connectors, that
could propagate into the forward and aft
auxiliary fuel tanks, which could result
in a fire or explosion.

Relevant Service Information

We have reviewed Boeing Service
Bulletin DC9-28-227, dated April 23,
2009. The service bulletin describes
procedures for inspecting to determine
the part numbers of the forward and aft
auxiliary tank fuel boost or transfer
pump conduit/conduit assembly and
conduit assembly electrical connector.
Corrective actions include replacing or
repairing conduit assemblies and
conduit assembly electrical connectors
having certain part numbers.

FAA’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of this same
type design. This proposed AD would
require accomplishing the actions
specified in the service information
described previously.

Costs of Compliance

We estimate that this proposed AD
would affect 137 airplanes of U.S.
registry. We also estimate that it would
take up to 8 work-hours per product to
comply with this proposed AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this proposed AD to the U.S.
operators to be $87,680, or $640 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator.

“Subtitle VII: Aviation Programs”’
describes in more detail the scope of the
Agency’s authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

McDonnell Douglas: Docket No. FAA-2009—
0685; Directorate Identifier 2009-NM-—
113-AD.

Comments Due Date

(a) We must receive comments by
September 28, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Model DC-9-31,
DC-9-32, DC-9-32 (VC-9C), DC-9-32F, DC-
9-33F, DC-9-34, DC-9-34F, and DC-9-32F
(G-9A, G-9B), DC-9-41, and DC-9-51
airplanes, certificated in any category, as

identified in Boeing Service Bulletin DC9—
28-227, dated April 23, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. The
Federal Aviation Administration is issuing
this AD to detect and correct the potential for
an arc/spark condition to occur within the
fuel boost or transfer pump conduit assembly
connectors and propagate into the forward
and aft auxiliary fuel tanks, which could
result in a fire or explosion.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection

(g) Within 60 months after the effective
date of this AD, inspect to determine the part
numbers of the forward and aft auxiliary fuel
tank boost and transfer pumps conduit
assembly and conduit assembly electrical
connector, as applicable, and do applicable
corrective actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin DC9-28-227, dated April 23,
2009. Do the applicable corrective actions
before further flight.

Alternative Methods of Compliance
(AMOCs)

(h)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
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requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
William Bond, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA, Los
Angeles ACO, 3960 Paramount Boulevard,
Lakewood, California 90712—4137; telephone
(562) 627-5253; fax (562) 627-5210.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on August
3, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—19265 Filed 8—-11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0134; Directorate
Identifier 2008—-NM-162-AD]

RIN 2120-AA64

Airworthiness Directives; Saab AB,
Saab Aerosystems Model SAAB 340A
(SAAB/SF340A) and SAAB 340B
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
NPRM for the products listed above.
This action revises the earlier NPRM by
expanding the scope. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This
condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap

actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

* * * * *

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI

DATES: We must receive comments on
this proposed AD by September 8, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Saab Aircraft
AB, SAAB Aerosystems, SE-581 88,
Link6ping, Sweden; telephone +46 13
18 5591; fax +46 13 18 4874; e-mail
saab2000.techsupport@saabgroup.com;
Internet http://www.saabgroup.com.
You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227—-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Branch, ANM—
116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1112; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA—-2009-0134; Directorate Identifier
2008-NM-162—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We proposed to amend 14 CFR part
39 with an earlier NPRM for the
specified products, which was
published in the Federal Register on
February 18, 2009 (74 FR 7568). That
earlier NPRM proposed to require
actions intended to address the unsafe
condition for the products listed above.

Since that NPRM was issued, there
was another report of main hydraulic
accumulator failure, which occurred
during final approach. The airplane was
able to land safely, and there were no
injuries reported. We have determined
that it is necessary to reduce the
compliance time specified in the NPRM
for replacing the hydraulic accumulator
from 24 to 12 months.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—0146R1,
dated April 16, 2009 (referred to after
this as ‘“the MCAI”), to correct an unsafe
condition for the specified products.
The revised MCAI states:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This
condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap
actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
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on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

Since [EASA] AD 2008-0146 was issued,
one more case of main hydraulic accumulator
failure has been reported, which occurred in
flight during final approach. The aeroplane
was able to land safely and there were no
injuries reported on the aeroplane or on the
ground.

To address and correct this unsafe
condition, a modified hydraulic accumulator
has been developed, which is sealed between
the barrel and the screw cap and between the
screw cap and the end cap.

For the reasons described above, this EASA
AD requires the replacement of the affected
hydraulic accumulators P/N (part number) 08
8423 001 1 and P/N 08 8423 030 1, as
identified in Saab SB (Service Bulletin) 340—
29-023, with a modified hydraulic
accumulator.

This AD is revised to indicate that the
accomplishment of SAAB SB 340-29-024 is
another acceptable method to correct the
unsafe condition.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Saab has issued Service Bulletins
340-29-023 and 340-29-024, both
Revision 01, both dated April 3, 2009.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

Comments

We have considered the following
comments received on the earlier
NPRM.

Request To Reduce Compliance Time

Tactair Fluid Controls Inc.
recommends that we reduce the
compliance time specified in the NPRM
for replacing the hydraulic accumulator
from 24 to 12 months. Tactair states that
the 24-month compliance time is too
long given the age of the fleet of
potentially affected airplanes. Tactair
adds that shortening the compliance
time to 12 months would provide an
additional margin of safety.

We agree that the compliance time for
replacing the hydraulic accumulator
should be reduced to 12 months because
of the recent incident of another failure
of the hydraulic accumulator. We have
determined that a compliance time of
within 12 months after the effective date
of the AD is appropriate and will ensure
an acceptable level of safety. The
manufacturer and EASA agree with this
reduction in compliance time. We have
changed paragraphs (f)(1), (f)(2), and
(f)(3) of this AD accordingly.

Request To Expand Applicability

Tactair asks that the applicability
specified in the NPRM be expanded to

add Model SAAB 2000 airplanes.
Tactair states that Model SAAB 2000
airplanes contain hydraulic
accumulators with the same part
numbers specified in the applicability of
the NPRM.

We acknowledge the commenter’s
concern; however, we do not agree that
Model SAAB 2000 airplanes should be
added to this supplemental NPRM.
EASA has determined that hydraulic
accumulators with the same part
numbers could be installed on Model
SAAB 2000 airplanes; however, there
have been no incidents on that model,
and we consider the fleet safety risk to
be lower for that model. The
manufacturer has confirmed that service
information with replacement
procedures for Model SAAB 2000
airplanes will not be issued for several
months. We will consider additional
rulemaking once service information for
the Model SAAB 2000 airplanes is
developed and available. To delay
issuing this supplemental NPRM would
be inappropriate, since we have
identified recent incidents on the
affected models and have determined
that the replacements must be done to
ensure continued safety.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Certain changes described above
expand the scope of the earlier NPRM.
As aresult, we have determined that it
is necessary to reopen the comment
period to provide additional
opportunity for the public to comment
on this proposed AD.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCALI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect 111 products of U.S. registry. We
also estimate that it would take 8 work-
hours per product to comply with the
basic requirements of this proposed AD.
The average labor rate is $80 per work-
hour. Required parts would cost $8,800
per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$1,047,840, or $9,440 or per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;
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2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

SAAB AB, SAAB Aerosystems: Docket No.
FAA-2009-0134; Directorate Identifier
2008-NM-162—AD.

Comments Due Date

(a) We must receive comments by
September 8, 2009.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Saab AB, Saab
Aerosystems Model SAAB 340A (SAAB/
SF340A) and SAAB 3408 airplanes, all serial
numbers, certificated in any category; on
which hydraulic accumulators with part
number (P/N) 08 8423 001 1 or P/N 08 8423
030 1 are installed, except accumulators with
serial numbers listed in paragraph 3.B. of
Saab Service Bulletin 340-29-023, Revision
01, dated April 3, 2009.

Subject

(d) Air Transport Association (ATA) of
America Code 29: Hydraulic power.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During 2008, two cases of main hydraulic
accumulator failure were reported, one of
which was caused by corrosion. Investigation
has shown that a severe failure can occur to
any of the four hydraulic accumulators
which are installed in the hydraulic
compartment. Either one of the two end parts
on the accumulator may depart from the
pressure vessel due to corrosion. This

condition, if not corrected, is likely to
degrade the functionality of the hydraulic
system, possibly resulting in degradation or
total loss of control of the landing gear, flap
actuation and brakes. A severe failure during
flight may even result in debris penetrating
and exiting the fuselage outer skin. When
such a failure occurs while the aeroplane is
on the ground, as in the two reported cases,
this may cause severe damage to the fuselage
and result in injuries to persons nearby.

Since AD 2008—0146 was issued, one more
case of main hydraulic accumulator failure
has been reported, which occurred in flight
during final approach. The aeroplane was
able to land safely and there were no injuries
reported on the aeroplane or on the ground.

To address and correct this unsafe
condition, a modified hydraulic accumulator
has been developed, which is sealed between
the barrel and the screw cap and between the
screw cap and the end cap.

For the reasons described above, this EASA
AD requires the replacement of the affected
hydraulic accumulators P/N (part number) 08
8423 001 1 and P/N 08 8423 030 1, as
identified in Saab SB (Service Bulletin) 340—
29-023, with a modified hydraulic
accumulator.

This AD is revised to indicate that the
accomplishment of SAAB SB 340-29-024 is
another acceptable method to correct the
unsafe condition.

Actions and Compliance

(f) Unless already done, replace the
hydraulic accumulator at the applicable time
specified in paragraph (f)(1) or (f)(2) of this
AD in accordance with the instructions of
Saab Service Bulletin 340-29-023 or 340—
29-024, both Revision 01, both dated April
3, 2009, as applicable.

(1) For airplanes on which the
manufacturing date of the hydraulic
accumulator is June 2000 or earlier: Replace
the accumulator with a new or modified
accumulator within 12 months after the
effective date of this AD.

(2) For airplanes on which the
manufacturing date of the accumulator is July
2000 or later: Replace the accumulator with
a new or modified accumulator within 10
years after the manufacturing date or within
12 months after the effective date of this AD,
whichever occurs later.

(3) As of 12 months after the effective date
of this AD, no person may install a hydraulic
accumulator, P/N 08 8423 001 1 or P/N 08
8423 030 1 on any airplane, except
accumulators with serial numbers listed in
paragraph 3.B. of Saab Service Bulletin 340-
29-023, Revision 01, dated April 3, 2009.

(4) Actions done before the effective date
of this AD in accordance with Saab Service
Bulletin 340-29-023, dated June 10, 2008,
are acceptable for compliance with the
corresponding requirements of this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: Where
the MCAI includes a compliance time of “24
months,” we have determined that a
compliance time of “within 12 months after
the effective date of the AD” is appropriate.
The manufacturer and EASA agree with this
reduction in compliance time.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Shahram
Daneshmandi, Aerospace Engineer,
International Branch, ANM—-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue, SW., Renton, Washington 98057—
3356; telephone (425) 227-1112; fax (425)
227-1149. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act,
the Office of Management and Budget (OMB)
has approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2008—
0146R1, dated April 16, 2009, and Saab
Service Bulletins 340—29-023 and 340-29—
024, both Revision 01, both dated April 3,
2009, for related information.

Issued in Renton, Washington, on August
3, 2009.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9—19261 Filed 8—11-09; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0684; Directorate
Identifier 2008—NM-149-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-200C and —200F Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).
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SUMMARY: The FAA proposes to
supersede an existing airworthiness
directive (AD) that applies to certain
Boeing Model 747-200C and —200F
series airplanes. The existing AD
currently requires repetitive inspections
to find fatigue cracking in the floor
panel attachment fastener holes of the
upper chord of certain upper deck floor
beams in Section 41 (i.e., body station
520 and forward), and repair if
necessary. The existing AD also
provides optional modifications, which
extend the threshold for the initiation of
certain repetitive inspections. This
proposed AD would add repetitive
inspections to find fatigue cracking in
the floor panel attachment fastener
holes of the upper chord of certain other
upper deck floor beams in Section 41
and Section 42 (i.e., aft of body station
520); repetitive inspections to find
fatigue cracking in the permanent
fastener holes of the upper chord of
certain upper deck floor beams in
Section 41; and related investigative and
corrective actions. This proposed AD
would also provide a new optional
modification, which would terminate
certain repetitive inspections. This
proposed AD results from new reports
of cracking in the upper chord of the
upper deck floor beams in Sections 41
and 42, and new analysis that shows the
permanent fastener holes of the upper
chord of certain upper deck floor beams
in Section 41 are also susceptible to
fatigue cracking. We are proposing this
AD to detect and correct cracking in the
upper chord of the upper deck floor
beams. Such cracking could extend and
sever the floor beams, which could
result in rapid decompression and loss
of controllability of the airplane.

DATES: We must receive comments on
this proposed AD by September 28,
2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services

Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207;
telephone 206-544-5000, extension 1,
fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Ivan
Li, Aerospace Engineer, Airframe
Branch, ANM—-120S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98057-3356; telephone (425) 917-6437;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0684; Directorate Identifier
2008-NM-149-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On March 31, 2006, we issued AD
2006—08-02, amendment 39-14556 (70
FR 18618, April 12, 2006), for certain
Boeing Model 747-200C and —200F
series airplanes. That AD requires
repetitive inspections to find fatigue

cracking in the floor panel attachment
fastener holes of the upper chord of
certain upper deck floor beams in
Section 41 (i.e., body station 520 and
forward), and repair if necessary. That
AD also provides optional
modifications, which extend the
threshold for initiating certain repetitive
inspections. That AD resulted from new
reports of cracks in the upper deck floor
beams occurring at lower total flight
cycles. We issued that AD to find and
fix cracking in the upper chord of
certain upper deck floor beams in
Section 41. Such cracking could extend
and sever the floor beams, which could
result in rapid decompression and loss
of controllability of the airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2006—08—-02,
several operators of Boeing Model 747—
400D series airplanes have reported
cracking in the floor panel attachment
fastener holes of the upper chord of the
upper deck floor beams at body stations
(BS) 460 and 480, and at the upper
chord of the floor beams in Section 42.
The upper deck floor beams of Model
747-200C and 747—-200F series
airplanes are of similar type design to
Model 747—400D series airplanes at
those locations; therefore, we have
concluded that the unsafe condition
also exists on Model 747-200C and
747-200F series airplanes. In addition,
Boeing has done analysis that shows
certain permanent fastener holes of the
upper chord of certain upper deck floor
beams in Section 41 are also susceptible
to fatigue cracking.

Other Relevant Rulemaking

On December 26, 2007, we issued AD
2004-07-22 R1, amendment 39-15326
(73 FR 1052, January 7, 2008), for all
Boeing Model 747-100, 747—-100B, 747—
100B SUD, 747-200B, 747—-200C, 747—
200F, 747-300, 747—-400, 747—400D,
747—-400F, 747SR, and 747SP series
airplanes. (A correction of the final rule
was published in the Federal Register
on February 14, 2008 (73 FR 8589).)
That AD requires that the FAA-
approved maintenance inspection
program be revised to include
inspections that will give no less than
the required damage tolerance rating for
each structural significant item, and
repair of cracked structure. We issued
that AD to ensure the continued
structural integrity of the affected Model
747 series airplanes.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 747-53A2439, Revision
2, dated July 17, 2008 (“Revision 2 of
the service bulletin”). (We referred to



Federal Register/Vol.

74, No. 154/ Wednesday, August 12,

2009/ Proposed Rules 40531

Boeing Alert Service Bulletin 747—
53A2439, Revision 1, dated March 10,
2005, as the appropriate source of
service information for accomplishing
the actions required by AD 2006-08—
02.) Revision 2 of the service bulletin
adds procedures for repetitive open-hole
or surface high-frequency eddy current
(HFEC) inspections to find fatigue
cracking in the upper chord of the upper
deck floor beams at body stations (BS)
460 and 480, and from BS 540 to 780
(specified as Area 5 in the service
bulletin). Revision 2 of the service
bulletin also adds procedures for
inspections to find fatigue cracking in
the permanent fastener holes of the
upper chord of certain upper deck floor
beams in Section 41.

For airplanes on which any crack is
found, Revision 2 of the service bulletin
specifies the corrective action of
repairing the crack before further flight.
The repair depends on the location and
extent of cracking and can involve
oversizing the fastener hole, installing a
repair strap or angle, or contacting
Boeing for repair instructions.

Revision 2 of the service bulletin also
specifies post-repair inspections and
corrective actions that include:

¢ Repair of any cracking before
further flight. For airplanes on which a
crack is found in a previously repaired
or modified area, the service bulletin
specifies contacting Boeing for repair
data.

e An additional HFEC inspection for
cracking of areas that have been
repaired or modified.

Revision 2 of the service bulletin also
describes optional (alternative)
modification procedures for airplanes
on which no cracking is found.
Accomplishing these modifications
extends the threshold for initiating
certain repetitive inspections.

Revision 2 of the service bulletin
defines the area for the new floor panel
attachment fastener hole inspections as
“Area 5.” The Area 5 inspections start
at the latest of the following times:

¢ Before the accumulation of 20,000
total flight cycles.

e Within 1,000 flight cycles after the
date of the service bulletin.

e Within 2,000 flight cycles after the
last surface HFEC inspection or 6,000
flight cycles after the last open-hole
HFEC inspection done in accordance
with Supplemental Structural
Inspection Document (SSID) SSI F-19B
only (required by AD 2004—07-22 R1).

Revision 2 of the service bulletin also
specifies additional inspection of
permanent fastener holes in “Areas 1, 2,
3 and 4.” This new inspection starts at
the later of the following times:

e Before the accumulation of 15,000
total flight cycles.

e Within 1,000 flight cycles after the
date of the service bulletin.

The repetitive inspection interval
depends on the inspection method and
previous repairs/modifications, and
ranges from 2,000 to 6,000 flight cycles
for the surface/open-hole HFEC
inspections.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

Revision 2 of the service bulletin
refers to Boeing Alert Service Bulletin
747-53A2696, dated October 16, 2008,
for certain modifications. The actions in
Boeing Alert Service Bulletin 747—
53A2696 have been approved as an
alternative method of compliance
(AMOC) with certain requirements of
AD 2006—-08-02.

FAA'’s Determination and Requirements
of the Proposed AD

We have evaluated all pertinent
information and identified an unsafe
condition that is likely to develop on
other airplanes of the same type design.
For this reason, we are proposing this
AD, which would supersede AD 2006—
08-02 and would retain the
requirements of the existing AD. This
proposed AD would also require
accomplishing the actions specified in
the service information described
previously except as discussed under
“Differences Between the Proposed AD
and the Service Bulletin.”

ESTIMATED COSTS

Differences Between the Proposed AD
and the Service Bulletin

Boeing Alert Service Bulletin 747—
53A2439, Revision 2, dated July 17,
2008, specifies to contact the
manufacturer for instructions on how to
repair certain conditions, but this
proposed AD would require repairing
those conditions in one of the following
ways:

e Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make those findings.

Explanation of Changes Made to This
AD

We have added new paragraph (d) to
this proposed AD specifying the Air
Transport Association (ATA) of America
code identifying the subject of the AD,
and have re-identified the subsequent
paragraphs accordingly.

We have simplified paragraph (h)(1)
of this proposed AD (which corresponds
to paragraph (g)(1) of AD 2006—08-02)
by referring to the ““Alternative Methods
of Compliance (AMOCs)” paragraph of
this AD for repair methods.

We have revised paragraph (h)(1) of
this proposed AD to allow any crack in
the subject area to be repaired according
to data that conform to the airplane’s
type certificate and that are approved by
an Authorized Representative for the
Boeing Commercial Airplanes
Delegation Option Authorization
Organization whom we have authorized
to make such findings.

Costs of Compliance

There are about 68 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
Action Work hours /}\;/ga%ei Eg&r Cost per airplane U.S.-registered Fleet cost
P airplanes
Inspections (required by AD 2006—-08-02) .... 29 $80 | $2,320 per inspection 25 | $58,000 per inspection
cycle. cycle.
Inspection of Area 5 and permanent fastener 78 80 | $6,240 per inspection 25 | $156,000 per inspec-
hole in Areas 1, 2, 3, and 4 (new proposed cycle. tion cycle.
action).
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket. See the ADDRESSES section
for a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing amendment 39-14556 (70 FR
18618, April 12, 2006) and adding the
following new AD:

Boeing: Docket No. FAA-2009-0684;
Directorate Identifier 2008—NM—-149-AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by September 28, 2009.

Affected ADs

(b) This AD supersedes AD 2006—08—-02.
Applicability

(c) This AD applies to Boeing Model 747—
200C and —200F series airplanes, certificated
in any category, as identified in Boeing Alert
Service Bulletin 747-53A2439, Revision 2,
dated July 17, 2008.

Subject

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from new reports of
cracking in the upper chord of the upper
deck floor beams in Sections 41 and 42, and
new analysis that shows the permanent
fastener holes of the upper chord of certain
upper deck floor beams in Section 41 are also
susceptible to fatigue cracking. We are
issuing this AD to detect and correct cracking
in the upper chord of the upper deck floor
beams. Such cracking could extend and sever
the floor beams, which could result in rapid
decompression and loss of controllability of
the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2006-08-02

Initial Compliance Time at a New Reduced
Threshold

(g) At the earliest of the times specified in
paragraphs (g)(1) through (g)(3) of this AD, do
the inspection required by paragraph (h) of
this AD.

(1) Before the accumulation of 22,000 total
flight cycles, or within 1,000 flight cycles
after March 15, 2004 (the effective date of AD
2004-03-11, which was superseded by AD
2006-08-02), whichever occurs later.

(2) For airplanes with 17,000 or more total
flight cycles as of May 17, 2006 (the effective
date of AD 2006—-08-02): Before the
accumulation of 18,000 total flight cycles, or
within 90 days after May 17, 2006, whichever
occurs later.

(3) For airplanes with fewer than 17,000
total flight cycles as of May 17, 2006: Before
the accumulation of 15,000 total flight cycles,

or within 1,000 flight cycles after May 17,
2006, whichever occurs later.

Inspections at Reduced Intervals for Certain
Floor Beams and Repair

(h) Do the applicable inspection to find
fatigue cracking in the upper chord of the
upper deck floor beams as specified in Part
1 (Open-Hole High Frequency Eddy Current
(HFEQC) Inspection Method) or Part 2 (Surface
HFEC Inspection Method) of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001. Do the
inspections per the Boeing Alert Service
Bulletin 747-53A2439, dated July 5, 2001,
except as provided by paragraph (k) of this
AD. Any combination of the applicable
inspection methods specified in Parts 1 and
2 may be used, provided that the
corresponding repetitive inspection interval
is used.

(1) If any crack is found, before further
flight, repair per Part 3 (Upper Chord Repair)
of the Work Instructions of Boeing Alert
Service Bulletin 747-53A2439, dated July 5,
2001; except where Boeing Alert Service
Bulletin 747-53A2439, dated July 5, 2001,
specifies to contact Boeing for appropriate
action, before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (o) of this
AD or repair according to data meeting the
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER) or by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization. For a repair
method to be approved by the Manager,
Seattle Aircraft Certification Office (ACO), as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD. Do the applicable inspection of the
repaired area per Part 1 of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001, at the
applicable time per Part 3 of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001, and repeat
the applicable inspection at the applicable
interval per Figure 1 of Boeing Alert Service
Bulletin 747-53A2439, dated July 5, 2001.

(2) If no crack is found, repeat the
applicable inspection per paragraph (h) of
this AD at the applicable time specified in
paragraphs (h)(2)(i) through (h)(2)(iii) of this
AD. As an option to the repetitive
inspections, accomplishment of paragraph
(1)(1) or (i)(2) of this AD, before further flight,
extends the threshold for the initiation of the
repetitive inspections required by this
paragraph.

(i) If the immediately preceding inspection
was conducted using an open-hole HFEC
inspection method: Conduct the next
inspection of that area within 3,000 flight
cycles of the last inspection.

(ii) If the immediately preceding inspection
was conducted using a surface HFEC
inspection method at stations 340 through
420 inclusive and station 500: Conduct the
next inspection of that area within 750 flight
cycles of the last inspection.

(iii) If the immediately preceding
inspection was conducted using a surface
HFEC inspection method at stations 440 and
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520: Conduct the next inspection of that area
at the earlier of the times specified in
paragraphs (h)(2)(iii)(A) and (h)(2)(iii)(B) of
this AD, and thereafter at intervals not to
exceed 250 flight cycles.

(A) Within 750 flight cycles since the last
surface HFEC inspection required by
paragraph (h) of this AD.

(B) Within 250 flight cycles after May 17,
2006.

Optional Repair/Modification

(i) For areas on which the inspection
required by paragraph (h) of this AD is done
per Part 1 of the Work Instructions of Boeing
Alert Service Bulletin 747-53A2439, dated
July 5, 2001; and on which no cracking is
found: Accomplishment of the actions
specified in either paragraph (i)(1) or (i)(2) of
this AD extends the threshold for the
initiation of the repetitive inspections
required by paragraph (h)(2) of this AD. For
areas on which the inspection required by
paragraph (h) of this AD is done per Part 2
of Boeing Alert Service Bulletin 747—
53A2439, dated July 5, 2001; and on which
no cracking is found: Accomplishment of the
actions specified in paragraph (i)(1) of this
AD extends the threshold for the initiation of

TABLE 1—SERVICE INFORMATION GIVEN

the repetitive inspections required by
paragraph (h)(2) of this AD.

(1) Do the applicable repair per Part 3 of
the Work Instructions of Boeing Alert Service
Bulletin 747-53A2439, dated July 5, 2001,
except as provided by paragraph (k) of this
AD. At the applicable time specified in Table
1 of Part 3 of the Work Instructions of Boeing
Alert Service Bulletin 747-53A2439, dated
July 5, 2001, do the applicable inspection of
the repaired area per Part 1 of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2439, dated July 5, 2001. Repeat the
inspection thereafter within the applicable
interval of 3,000 flight cycles per Figure 1 of
the service bulletin.

(2) Do the modification of the attachment
hole of the floor panel per Figure 5 of Boeing
Alert Service Bulletin 747-53A2439, dated
July 5, 2001, except as provided by paragraph
(k) of this AD. Within 10,000 flight cycles
after accomplishment of the modification, do
the inspection of the modified area per Part
1 of the Work Instructions of the service
bulletin. Repeat the inspection thereafter
within the applicable interval of 3,000 flight
cycles per Figure 1 of Boeing Alert Service
Bulletin 747-53A2439, dated July 5, 2001.

Determining the Number of Flight Cycles for
Compliance Time

(j) For the purposes of calculating the
compliance threshold and repetitive intervals
for actions required by paragraphs (g), (h), or
(i) of this AD: As of May 17, 2006 (the
effective date of AD 2006—-08-02), all flight
cycles, including the number of flight cycles
in which cabin differential pressure is at 2.0
pounds per square inch (psi) or less, must be
counted when determining the number of
flight cycles that have occurred on the
airplane.

New Requirements of This AD

Applicable Revisions of Service Bulletins

(k) Use the information in Tables 1 and 2
of this AD, at the applicable time specified
in paragraphs (k)(1) and (k)(2) of this AD, to
determine the part of the applicable service
bulletin to use to accomplish the actions
required by this AD.

(1) On or after May 17, 2006, but before the
effective date of this AD, use only the service
information listed in Table 1 or Table 2 of
this AD.

IN BOEING ALERT SERVICE BULLETIN 747-53A2439, REVISION 1, DATED MARCH
10, 2005

Do—

In accordance with—

(1) The actions required by para-
graph (h) of this AD.

(2) The applicable inspection of the
repaired area required by para-
graph (h)(1) of this AD.

(8) The actions required by para-
graph (i)(1) of this AD.

(4) The actions required by para-
graph (i)(2) of this AD.

Parts 1 and 2 of the Work Instructions of Boeing Alert Service Bulletin 747-53A2439, Revision 1, dated
March 10, 2005; as applicable.

Parts 1 and 6 of the Work Instructions of Boeing Alert Service Bulletin 747-53A2439, Revision 1, dated
March 10, 2005; as applicable; at the applicable time specified in Table 1 of Part 3 of the Work Instruc-
tions of that service bulletin.

Parts 1, 3, and 6 of the Work Instructions of Boeing Alert Service Bulletin 747-53A2439, Revision 1, dated
March 10, 2005.

Figure 5 and Part 1 of the Work Instructions of Boeing Alert Service Bulletin 747-53A2439, Revision 1,
dated March 10, 2005; as applicable.

(2) On or after the effective date of this AD,
use only the service information listed in

Table 2 of this AD.

TABLE 2—SERVICE INFORMATION GIVEN IN BOEING ALERT SERVICE BULLETIN 747-53A2439, REVISION 2, DATED JULY

17, 2008

Do—

In accordance with—

(1) The actions required by para-
graph (h) and (I) of this AD.

(2) The applicable inspection of the
repaired area required by para-
graph (h)(1) of this AD.

(3) The applicable repair required
by paragraph (h)(1) of this AD.
(4) The actions required by para-

graph (i)(1) of this AD.

(5) The actions required by para-
graph (i)(2) of this AD.

Part 1 (open-hole or surface HFEC inspection, as applicable) of the Work Instructions of Boeing Alert
Service Bulletin 747-53A2439, Revision 2, dated July 17, 2008.

Part 1 (open-hole HFEC inspection only) and Part 5 of the Work Instructions of Boeing Alert Service Bul-
letin 747-53A2439, Revision 2, dated July 17, 2008; at the applicable time specified in Table 1 of Part 2
of the Work Instructions of that service bulletin.

Part 2 (upper chord repair at floor panel attach holes) of the Work Instructions of Boeing Alert Service Bul-
letin 747-53A2439, Revision 2, dated July 17, 2008.

Part 1 (open-hole HFEC inspection only), Part 2, and Part 5 of the Work Instructions of Boeing Alert Serv-
ice Bulletin 747-53A2439, Revision 2, dated July 17, 2008.

Figure 5 and Part 1 (open-hole HFEC inspection only) of the Work Instructions of Boeing Alert Service Bul-
letin 747-53A2439, Revision 2, dated July 17, 2008.

New Inspections and Related Investigative
and Corrective Actions

(1) For all airplanes, except as provided by
paragraphs (k)(1) and (k)(2) of this AD: At the
applicable time specified in Paragraph 1.E.,
“Compliance,” of Boeing Alert Service

Bulletin 747-53A2439, Revision 2, dated July
17, 2008, do the applicable open-hole or
surface HFEC inspections for fatigue cracking
in the upper chord of the upper deck floor
beams in Area 5, and the inspection for
fatigue cracking in the permanent fastener

holes of the upper chord of certain upper
deck floor beams in Areas 1, 2, 3, and 4, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
747-53A2439, Revision 2, dated July 17,
2008. Do all applicable related investigative
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and corrective actions before further flight.
Repeat the applicable inspection thereafter at
the applicable interval specified in Paragraph
1.E., “Compliance,” of Boeing Alert Service
Bulletin 747-53A2439, Revision 2, dated July
17, 2008.

(1) Where Boeing Alert Service Bulletin
747-53A2439, Revision 2, dated July 17,
2008, specifies a compliance time relative to
the date of issuance of that service bulletin,
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(2) Where Boeing Alert Service Bulletin
747-53A2439, Revision 2, dated July 17,
2008, specifies contacting Boeing for repair
data: Before further flight, repair using a
method approved in accordance with the
procedures specified in paragraph (o) of this
AD.

Optional New Modification for Areas 1, 2, 3,
and 4

(m) For areas 1, 2, 3, and 4 as defined in
Boeing Alert Service Bulletin 747-53A2439,
Revision 2, dated July 17, 2008: Doing the
modification and post-modification actions
specified in Boeing Alert Service Bulletin
747-53A2696, dated October 16, 2008,
terminates the repetitive inspection
requirements of paragraphs (g) and (h) of this
AD. Doing the modification and post-
modification actions specified in Boeing
Alert Service Bulletin 747-53A2696, dated
October 16, 2008, terminates the repetitive
inspection requirements of paragraph (1) of
this AD, except at the upper deck floor beam
at body station (BS) 460 and 480 and the
upper deck floor beams aft of BS 520.

No Reporting Requirement

(n) Although Boeing Alert Service Bulletin
747-53A2439, Revision 1, dated March 10,
2005; and Boeing Alert Service Bulletin 747—
53A2439, Revision 2, dated July 17, 2008;
specify to submit certain information to the
manufacturer, this AD does not include that
requirement.

Alternative Methods of Compliance
(AMOCs)

(0)(1) The Manager, Seattle ACO, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Ivan
Li, Aerospace Engineer, Airframe Branch,
ANM-120S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 917-6437; fax (425) 917-6590. Or,
e-mail information to 9-ANM-Seattle-ACO-
AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) AMOCs approved previously in
accordance with AD 2006—08-02, are
approved as AMOCs for the corresponding
provisions of this AD.

(4) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by an
Authorized Representative for the Boeing
Commercial Airplanes Delegation Option
Authorization Organization who has been
authorized by the Manager, Seattle ACO, to
make those findings. For a repair method to
be approved, the repair must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

Issued in Renton, Washington, on August
3, 2009.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E9-19262 Filed 8—11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0513; Airspace
Docket No. 09-ASW-13]

Proposed Amendment of Class E
Airspace; Midlothian-Waxahachie, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at Midlothian-
Waxahachie, TX. Additional controlled
airspace is necessary to accommodate
new Standard Instrument Approach
Procedures (SIAPs) at Mid-Way
Regional Airport, Midlothian-
Waxahachie, TX. This action would also
reflect the name change to Mid-Way
Regional Airport and update the
geographic coordinates. The FAA is
taking this action to enhance the safety
and management of Instrument Flight
Rules (IFR) operations for SIAPs at Mid-
Way Regional Airport.

DATES: 0901 UTC. Comments must be
received on or before September 28,
2009.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2009-
0513/Airspace Docket No. 09—-ASW-13,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9

a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Enander, Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Blvd, Fort
Worth, TX 76137; telephone: (817) 321—
7716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2009-0513/Airspace
Docket No. 09—-ASW-13.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration (FAA), Office of Air
Traffic Airspace Management, ATA—
400, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.
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The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), part 71 by adding additional Class
E airspace extending upward from 700
feet above the surface for SIAPs
operations at Mid-Way Regional
Airport, Midlothian-Waxahachie, TX.
This action would also reflect the name
change of the airport from Midlothian-
Waxahachie Municipal Airport to Mid-
Way Regional Airport and update the
geographic coordinates. Controlled
airspace is needed for the safety and
management of IFR operations at the
airport.

Class E airspace areas are published
in Paragraph 6005 of FAA Order
7400.9S, dated October 3, 2008, and
effective October 31, 2008, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would add
additional controlled airspace at Mid-
Way Regional Airport, Midlothian-
Waxahachie, TX.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9S,
Airspace Designations and Reporting
Points, dated October 3, 2008, and
effective October 31, 2008, is amended
as follows:

Paragraph 6005 Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Midlothian-Waxahachie, TX
[Amended]

Mid-Way Regional Airport, TX

(Lat. 32°27°22” N., long. 96°54’46” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Mid-Way Regional Airport and
within 1.8 miles each side of the 184° bearing
from the airport extending from the 6.5-mile
radius to 9.8 miles south of the airport.
* * * * *

Issued in Fort Worth, TX, on July 30, 2009.
Anthony D. Roetzel,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. E9-19251 Filed 8—-11-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2009-0318; Airspace
Docket No. 09-AAL-8]

Proposed Revision of Class E
Airspace; Noorvik, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at the Robert

(Bob) Curtis Memorial Airport at
Noorvik, AK. Two Standard Instrument
Approach Procedures (SIAPs) are being
developed for the Robert (Bob) Curtis
Memorial Airport at Noorvik, AK.
Additionally, one textual Obstacle
Departure Procedure (ODP) is being
developed. Adoption of this proposal
would result in establishing Class E
airspace upward from 700 feet (ft.)
above the surface at the Robert (Bob)
Curtis Memorial Airport at Noorvik, AK.
DATES: Comments must be received on
or before September 28, 2009.
ADDRESSES: Send comments on the
proposal to the Docket Management
Facility, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001. You must identify the
docket number FAA-2009-0318/
Airspace Docket No. 09—AAL-8, at the
beginning of your comments. You may
also submit comments on the Internet at
http://www.regulations.gov. You may
review the public docket containing the
proposal, any comments received, and
any final disposition in person in the
Dockets Office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket Office
(telephone 1-800-647-5527) is on the
plaza level of the Department of
Transportation NASSIF Building at the
above address.

An informal docket may also be
examined during normal business hours
at the office of the Manager, Safety,
Alaska Flight Service Operations,
Federal Aviation Administration, 222
West 7th Avenue, Box 14, Anchorage,
AK 99513-7587.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, Federal Aviation Administration,
222 West 7th Avenue, Box 14,
Anchorage, AK 99513-7587; telephone
number (907) 271-5898; fax: (907) 271—
2850; email: gary.ctr.rolf@faa.gov.
Internet address: http://www.faa.gov/
about/office_org/headquarters_offices/
ato/service units/systemops/fs/alaskan/
rulemaking/.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
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aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2009-0318/Airspace
Docket No. 09-AAL-8.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of Notice of Proposed
Rulemakings (NPRMs)

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591 or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRMs should contact the FAA’s Office
of Rulemaking, (202) 267-9677, to
request a copy of Advisory Circular No.
11-2A, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

The Proposal

The FAA is considering an
amendment to Title 14 Code of Federal
Regulations (14 CFR) part 71, which
would establish Class E airspace at the
Robert (Bob) Curtis Memorial Airport,
Noorvik, AK. The intended effect of this
proposal is to establish Class E airspace
upward from 700 ft. above the surface
to contain Instrument Flight Rules (IFR)

operations at the Robert (Bob) Curtis
Memorial Airport, Noorvik, AK.

The FAA Instrument Flight
Procedures Production and
Maintenance Branch has created two
new SIAPs for the Robert (Bob) Curtis
Memorial Airport and one textual ODP.
The SIAPs are (1) the Area Navigation
(RNAV) Global Positioning System
(GPS) Runway (RWY) 06, Original and
(2) the RNAV (GPS) RWY 24, Original.
Textual ODPs are unnamed and are
published in the front of the U.S.
Terminal Procedures for Alaska. Class E
controlled airspace extending upward
from 700 ft. above the surface in the
Robert (Bob) Curtis Memorial Airport
area would be established by this action.
The proposed airspace is sufficient in
size to contain aircraft executing the
instrument procedures at the Robert
(Bob) Curtis Memorial Airport, Noorvik,
AK.

The Class E airspace areas designated
as 700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9S, Airspace Designations
and Reporting Points, signed October 3,
2008, and effective October 31, 2008,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designations listed in this document
would be subsequently published in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged

with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it proposes to establish Class E
airspace at Robert (Bob) Curtis Memorial
Airport, Noorvik, AK, and represents
the FAA’s continuing effort to safely
and efficiently use the navigable
airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9S, Airspace
Designations and Reporting Points,
signed October 3, 2008, and effective
October 31, 2008, is to be amended as
follows:

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 Feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 Noorvik, AK [New]

Robert (Bob) Curtis Memorial Airport,
Noorvik, AK
(Lat. 66°49°03” N., long. 161°0120” W.)
That airspace extending upward from 700
feet above the surface within a 7.3-mile
radius of the Robert (Bob) Curtis Memorial
Airport, AK

* * * * *

Issued in Anchorage, AK, on August 3,
2009.

Anthony M. Wylie,

Manager, Alaska Flight Services Information
Area Group.

[FR Doc. E9—19250 Filed 8-11-09; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

[SATS No: MT-030-FOR; Docket ID: OSM-
2009-0007]

Montana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendment.

SUMMARY: We are announcing receipt of
a proposed amendment to the Montana
regulatory program (hereinafter, the
“Montana program”) under the Surface
Mining Control and Reclamation Act of
1977 (“SMCRA” or “the Act”). Montana
proposes revisions to the statute, the
Montana Code Annotated (MCA), about
determination of revegetation success
and final bond release. Montana intends
to revise its program to improve
operational efficiency.

This document gives the times and
locations that the Montana program and
proposed amendment to that program
are available for your inspection, the
comment period during which you may
submit written comments on the
amendment, and the procedures that we
will follow for the public hearing, if one
is requested.

DATES: We will accept written
comments on this amendment until 4
p.m., m.d.t. September 11, 2009. If
requested, we will hold a public hearing
on the amendment on September 8,
2009. We will accept requests to speak
until 4 p.m., m.d.t. on August 27, 2009.
ADDRESSES: You may submit comments
by either of the following two methods:

Federal eRulemaking Portal: http://
http://www.regulations.gov . This
proposed rule has been assigned Docket
ID: OSM-2009-0007. If you would like
to submit comments through the Federal
eRulemaking Portal, go to http://
www.regulations.gov and do the
following. Click on the “Advanced
Docket Search” button on the right side
of the screen. Type in the Docket ID
“OSM-2009-0007" and click the
“Submit” button at the bottom of the
page. The next screen will display the
Docket Search Results for the
rulemaking. If you click on OSM—-2009—
0007, you can view the proposed rule
and submit a comment. You can also
view supporting material and any
comments submitted by others.

e Mail/Hand Delivery/Courier: Jeffrey
Fleischman, Director, Casper Field
Office, Office of Surface Mining

Reclamation and Enforcement, Federal
Building, 150 East B Street, Rm. 1018,
Casper, Wyoming 82601-1018.

For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see the “III. Public Comment
Procedures” in the SUPPLEMENTARY
INFORMATION section of this document.

In addition to viewing the docket and
obtaining copies of documents at
http://www.regulations.gov, you may
review copies of the Montana program,
this amendment, a listing of any public
hearings, and all written comments
received in response to this document at
the addresses listed below during
normal business hours, Monday through
Friday, excluding holidays. You may
also receive one free copy of the
amendment by contacting OSM’s Casper
Field Office.

Jeffrey Fleischman, Director, Casper
Field Office, Office of Surface Mining
Reclamation and Enforcement, Federal
Building, 150 East B Street, Casper,
Wyoming 82601-1018, 307/261-06547,
JFleischman@osmre.gov.

Neil Harrington, Chief, Industrial and
Energy Minerals Bureau, Montana
Department of Environmental Quality,
1520 E. Sixth Avenue, P.O. Box 200901,
Helena, Montana, 406/444—4972,
neharrington@mt.gov.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fleischman, Telephone: 307/
261-6547. Internet:
jfleischman@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Montana Program

II. Description of the Proposed Amendment
[I. Public Comment Procedures

IV. Procedural Determinations

I. Background on the Montana Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *;and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Montana
program on April 1, 1980. You can find
background information on the Montana
program, including the Secretary’s
findings, the disposition of comments,
and conditions of approval of the
Montana program in the April 1, 1980,

Federal Register (45 FR 21560). You can
also find later actions concerning
Montana’s program and program
amendments at 30 CFR 926.15, 926.16,
and 926.30.

II. Description of the Proposed
Amendment

By letter dated May 12, 2009,
Montana sent us a proposed amendment
to its program [Administrative Record
Docket ID No. OSM—-2009-0007 under
SMCRA (30 U.S.C. 1201 et seq.)] to
include the changes made at its own
initiative. The full text of the program
amendment is available for you to read
at the locations listed above under
ADDRESSES.

Specifically, Montana proposes
changes to MCA 82-4-235(2), (3), and
(4), Determination of successful
revegetation—final bond release. The
proposed change to subsection (2)
would add a reference to proposed new
subsection (3). Proposed new subsection
(3) is modeled after a similar provision
in North Dakota’s Policy Memorandum
No. 20 to Mine Operators, dated January
29, 2009 (Revised). This new provision
would exempt selected disturbances
from the minimum 10-year revegetation
liability period. Exempted disturbances
could include sedimentation ponds,
topsoil stockpiles, roads, and other
water management or support facilities
areas up to a maximum of 10% of any
area for which bond release is sought.

Former subsection (3) would be
recodified as subsection (4). Additional
changes proposed to this subsection
include adding a reference to new
subsection (3) and editorial changes
resulting from those changes proposed
above.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment
satisfies the applicable program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Montana program.

Electronic or Written Comments

If you submit written comments, they
should be specific, confined to issues
pertinent to the proposed regulations,
and explain the reason for any
recommended change(s). We appreciate
any and all comments, but those most
useful and likely to influence decisions
on the final regulations will be those
that either involve personal experience
or include citations to and analyses of
SMCRA, its legislative history, its
implementing regulations, case law,
other pertinent Tribal or Federal laws or
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regulations, technical literature, or other
relevant publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed above (see
ADDRESSES) will be included in the
docket for this rulemaking and
considered.

Public Availability of Comments

Before including your address, phone
number, e-mail address, or other
personal identifying information in your
comment, you should be aware that
your entire comment—including your
personal identifying information—may
be made publicly available in the
electronic docket for this rulemaking at
http://www.regulations.gov. While you
can ask us in your comment to withhold
your personal identifying information
from public review, we cannot
guarantee that we will be able to do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by 4
p.m., m.d.t. on August 27, 2009. If you
are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
the hearing. If only one person
expresses an interest, a public meeting
rather than a hearing may be held, with
the results included in the docket for
this rulemaking.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at a public
hearing provide us with a written copy
of his or her comments. The public
hearing will continue on the specified
date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak and others
present in the audience who wish to
speak, have been heard.

IV. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA. Section 503(a)(7) requires that
State programs contain rules and
regulations “‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.

The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4321 et seq.).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), of the Small Business
Regulatory Enforcement Fairness Act.
This rule:

a. Does not have an annual effect on
the economy of $100 million.
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b. Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

c. Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of U.S. based enterprises to
compete with foreign-based enterprises.

This determination is based upon the
fact that the State submittal which is the
subject of this rule is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule.

Unfunded Mandates

This rule will not impose an
unfunded Mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations for
which an analysis was prepared and a
determination made that the Federal
regulation did not impose an unfunded
mandate.

List of Subjects in 30 CFR Part 926
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 10, 2009.
Allen D. Klein,
Regional Director, Western Region.

[FR Doc. E9-19362 Filed 8—-11-09; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[EPA-R08-RCRA-2009-0341; FRL—8940-9]
Colorado: Final Authorization of State

Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The state of Colorado has
applied to EPA for final authorization of
changes to its hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). EPA proposes to
grant final authorization to the
hazardous waste program changes
submitted by the state of Colorado. In
the “Rules and Regulations” section of
this Federal Register, EPA is
authorizing the changes in an

immediate final rule. EPA did not
propose the rule prior to issuing the
immediate final rule because the
Agency believes this action is not
controversial and does not expect
comments that oppose it. We have
explained the reasons for this
authorization in the preamble to the
immediate final rule. Unless we receive
written comments that oppose this
authorization during the comment
period, the immediate final rule will
become effective on the date it
establishes, and EPA will not take
further action on this proposal. If the
Agency receives comments that oppose
this action, EPA will publish a
document in the Federal Register
withdrawing this rule before it takes
effect. EPA will then address public
comments in a later final rule based on
this proposal. Any parties interested in
commenting on this action must do so
at this time. EPA may not provide
further opportunity for comment.
DATES: Comments must be received on
or before September 11, 2009.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
RCRA-2009-0341, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e E-mail: cosentini.christina@epa.gov.

e Fax:(303) 312-6341.

e Mail: Send written comments to
Christina Cosentini, Solid and
Hazardous Waste Program, EPA Region
8, Mailcode 8P-HW, 1595 Wynkoop
Street, Denver, Colorado 80202-1129.

e Hand Delivery or Courier: Deliver
your comments to Christina Cosentini,
Solid and Hazardous Waste Program,
EPA Region 8, Mailcode 8P-HW, 1595
Wynkoop Street, Denver, Colorado
80202-1129. Deliveries are accepted
only during the Regional Office’s
normal hours of operation, 7 a.m. to 5
p-m. Special arrangements should be
made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—RCRA-2009—
0341. EPA’s policy is that all comments
received will be included in the public
docket without change, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information,
the disclosure of which is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected through http://
www.regulations.gov, or e-mail. The
federal Web site http://
www.regulations.gov is an ‘“‘anonymous

access” system, which means EPA will
not know your identity or contact
information unless you provide it in the
body of your comment. If you e-mail
your comment directly to EPA rather
than going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, EPA may
not be able to consider your comment.
Electronic files should avoid the use of
special characters or any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information
may not be publicly available, e.g., CBI
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy
from 9 a.m. to 4 a.m. at: EPA Region 8,
1595 Wynkoop Street, Denver,
Colorado, contact: Christina Cosentini,
phone number (303) 312-6231, or the
Colorado Department of Public Health
and Environment, 4300 Cherry Creek
Drive South, Denver, Colorado 80222—
1530, contact: Randy Perila, phone
number (303) 692—3364.

FOR FURTHER INFORMATION CONTACT:
Christina Cosentini, (303) 312—6231,
cosentini.christina@epa.gov or Randy
Perila, (303) 692-3364,
randy.perila@state.co.us.

SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations” section of this
Federal Register.

Dated: July 14, 2009.
Carol Rushin,
Acting Regional Administrator, Region 8.
[FR Doc. E9—19317 Filed 8—11-09; 8:45 am)]
BILLING CODE 6560-50-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS-R9-ES-2009-0057]
[90100 16641FLA-B6]

Endangered and Threatened Wildlife
and Plants; Annual Notice of Findings
on Resubmitted Petitions for Foreign
Species; Annual Description of
Progress on Listing Actions

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of review.

SUMMARY: In this notice of review, we
announce our annual petition findings
for foreign species, as required under
section 4(b)(3)(C)(i) of the Endangered
Species Act of 1973, as amended. When,
in response to a petition, we find that
listing a species is warranted but
precluded by higher priority listing
actions, we must complete a new status
review each year until we publish a
proposed rule or make a determination
that listing is not warranted. These
subsequent status reviews and the
accompanying 12—month findings are
referred to as “resubmitted” petition
findings.

Information contained in this notice
describes our status review of 20 foreign
taxa that were the subjects of previous
warranted-but-precluded findings, most
recently summarized in our 2008 Notice
of Review. Based on our current review,
we find that 20 species (see Table 1)
continue to warrant listing, but that
their listing remains precluded by
higher priority listing actions.

With this annual notice of review
(ANOR), we are requesting additional
status information for the 20 taxa that
remain warranted but precluded by
higher priority listing actions. We will
consider this information in preparing
listing documents and future
resubmitted petition findings for these
20 taxa. This information will also help
us to monitor the status of the taxa and
in conserving them.

DATES: We will accept information on
these resubmitted petition findings at
any time.

ADDRESSES: This notice is available on
the Internet at http://
www.regulations.gov, and http://
endangered.fws.gov/. Supporting
information used in preparing this
notice is available for public inspection,
by appointment, during normal business
hours at the Branch of Listing, 4401 N.
Fairfax Drive, Room 420, Arlington,
Virginia 22203. Please submit any new
information, materials, comments, or

questions concerning this notice to the
above address.

FOR FURTHER INFORMATION CONTACT:
Chief, Branch of Listing, Endangered
Species Program, (see ADDRESSES); by
telephone at 703-358-2171; or by
facsimile at 703-358-1735). Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 800-
877-8339.

SUPPLEMENTARY INFORMATION:
Background

The Endangered Species Act of 1973,
as amended (Act) (16 U.S.C. 1531 et
seq.), provides two mechanisms for
considering species for listing. First, we
can identify and propose for listing
those species that are endangered or
threatened based on the factors
contained in section 4(a)(1) of the Act.
We implement this mechanism through
the candidate program. Candidate taxa
are those taxa for which we have
sufficient information on file relating to
biological vulnerability and threats to
support a proposal to list the taxa as
endangered or threatened, but for which
preparation and publication of a
proposed rule is precluded by higher
priority listing actions. The second
mechanism for considering species for
listing is for the public to petition to add
species to the Lists of Endangered and
Threatened Wildlife and Plants (Lists).
The species covered by this notice were
assessed through the petition process.

Under section 4(b)(3)(A) of the Act,
when we receive a listing petition, we
must determine within 90 days, to the
maximum extent practicable, whether
the petition presents substantial
scientific or commercial information
indicating that the petitioned action
may be warranted (90—day finding). If
we make a positive 90—day finding, we
are required to promptly commence a
review of the status of the species,
whereby, in accordance with section
4(b)(3)(B) of the Act we must make one
of three findings within 12 months of
the receipt of the petition (12—-month
finding). The first possible 12-month
finding is that listing is not warranted,
in which case we need not take any
further action on the petition. The
second possibility is that we may find
that listing is warranted, in which case
we must promptly publish a proposed
rule to list the species. Once we publish
a proposed rule for a species, sections
4(b)(5) and 4(b)(6) govern further
procedures, regardless of whether or not
we issued the proposal in response to
the petition. The third possibility is that
we may find that listing is warranted
but precluded. A warranted-but-

precluded finding on a petition to list
means that listing is warranted, but that
the immediate proposal and timely
promulgation of a final regulation is
precluded by higher priority listing
actions. In making a warranted-but
precluded finding under the Act, the
Service must demonstrate that
expeditious progress is being made to
add and remove species from the lists of
endangered and threatened wildlife and
plants.

Pursuant to section 4(b)(3)(C)(i) of the
Act, when, in response to a petition, we
find that listing a species is warranted
but precluded, we must make a new 12—
month finding annually until we
publish a proposed rule or make a
determination that listing is not
warranted. These subsequent 12-month
findings are referred to as “resubmitted”
petition findings. This notice contains
our resubmitted petition findings for
foreign species previously described in
the 2008 Notice of Review (73 FR 44062;
July 29, 2008) and that are currently the
subject of outstanding petitions.

Previous Notices

The species discussed in this notice
were the result of three separate
petitions submitted to the U.S. Fish and
Wildlife Service (Service) to list a
number of foreign bird and butterfly
species as threatened or endangered
under the Act. We received petitions to
list foreign bird species on November
24,1980, and May 6, 1991 (46 FR 26464;
May 12, 1981, and 56 FR 65207;
December 16, 1991, respectively). On
January 10, 1994, we received a petition
to list 7 butterfly species as threatened
or endangered (59 FR 24117; May 10,
1994).

We took several actions on these
petitions. To notify the public on these
actions, we published petition findings,
listing rules, status reviews, and petition
finding reviews that included foreign
species in the Federal Register on the
following dates:

Date FR Citation
May 12, 1981 ............ 46 FR 26464
January 20, 1984 ...... 49 FR 2485
May 10, 1985 ............ 50 FR 19761
January 9, 1986 ........ 51 FR 996
July 7, 1988 .............. 53 FR 25511
December 29, 1988 .. 53 FR 52746
April 25, 1990 ............ 55 FR 17475
September 28, 1990 55 FR 39858
November 21, 1991 .. 56 FR 58664
December 16, 1991 .. 56 FR 65207
March 28, 1994 ......... 59 FR 14496
May 10, 1994 ............ 59 FR 24117
January 12, 1995 ...... 60 FR 2899
May 21, 2004 ............ 69 FR 29354
April 23, 2007 ............ 72 FR 20184

Our most recent review of petition
findings was published on July 29, 2008
(73 FR 44062).
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Since our last review of petition
findings in July 2008, we have taken
four listing actions related to species
previously included in this notice (see
Preclusion and Expeditious Progress
section for additional listing actions that
were not related to this notice). On
December 8, 2008, we published two
proposed rules to list species under the
Act: One to list the medium tree finch
(73 FR 74434), and the other to list the
black-breasted puffleg (73 FR 74427).
On December 24, 2008, we published a
proposed rule to list the Andean
flamingo, the Chilean woodstar, and the
St. Lucia forest thrush (73 FR 79226).
On July 7, 2009, we published a
proposed rule to list the blue-billed
curassow, the brown-banded antpitta,
the Cauca guan, the gorgeted wood-
quail, and the Esmeraldas woodstar (74
FR 32307).

Findings on Resubmitted Petitions

This notice describes our resubmitted
petition findings for 20 foreign species
for which we had previously found
proposed listing to be warranted but
precluded. We have considered all of
the new information that we have
obtained since the previous findings,
and we have reviewed the listing
priority number (LPN) of each taxon for
which proposed listing continues to be
warranted but precluded, in accordance
with our Listing Priority Guidance
published September 21, 1983 (48 FR
43098). Such a priority ranking
guidance system is required under
section 4(h)(3) of the Act. Using this
guidance, we assign each taxon an LPN
of 1 to 12, whereby we first categorize
based on the magnitude of the threat(s)
(high versus moderate-to-low), then by
the immediacy of the threat(s)
(imminent versus nonimminent), and
finally by taxonomic status; the lower
the listing priority number, the higher
the listing priority (i.e., a species with
an LPN of 1 would have the highest
listing priority).

As aresult of our review, we find that
warranted-but-precluded findings
remain appropriate for these 20 species.
We emphasize that we are not proposing
these species for listing by this notice,
but we do anticipate developing and
publishing proposed listing rules for
these species in the future, with an
objective of making expeditious
progress in addressing all 20 of these
foreign species within a reasonable
timeframe.

Table 1 (see end of this notice)
provides a summary of all updated
determinations of the 20 taxa in our
review. All taxa in Table 1 of this notice
are ones for which we find that listing
is warranted but precluded and are

referred to as “candidates” under the
Act. The column labeled ‘Priority”
indicates the LPN. Following the
scientific name of each taxon (third
column) is the family designation
(fourth column) and the common name,
if one exists (fifth column). The sixth
column provides the known historic
range for the taxon. The avian species in
Table 1 are listed taxonomically.

Findings on Species for Which Listing
Is Warranted but Precluded

We have found that, for the 20 taxa
discussed below, publication of
proposed listing rules will continue to
be precluded over the next year due to
the need to complete pending, higher
priority listing actions. We will
continue to monitor the status of these
species as new information becomes
available (see Monitoring, below). Our
review of new information will
determine if a change in status is
warranted, including the need to
emergency list any species or change the
LPN of any of the species. In the
following section, we describe the status
of and threats to the individual species.

Birds

Southern helmeted curassow (Pauxi
unicornis)

The southern helmeted curassow is
one of the least frequently encountered
South American bird species because of
the inaccessibility of its preferred
habitat and its apparent intolerance of
human disturbance (Herzog and Kessler
1998). The southern helmeted curassow
is known only from two distinct
populations in central Bolivia and
central Peru (BirdLife International
2009a).

The Bolivian population of the
nominate species (Pauxi unicornis
unicornis) remained unknown to
science until 1937 (Cordier 1971).
Subsequently, it has been observed in
the adjacent Amboré and Carrasco
National Parks (Brooks 2006; Herzog
and Kessler 1998), and has recently
been found in Isiboro-Secure Indigenous
Territory and National Park (TIPNIS),
along the western edge of the Mosetenes
Mountains, Cochabamba, Bolivia.
Recent surveys have located few
southern helmeted curassows across the
northern boundary of Carrasco National
Park, where it was historically found
(MacLeod 2007 as cited in BirdLife
International 2009a). In Ambord
National Park, the southern helmeted
curassow is regularly sighted on the
upper Rio Saguayo (Wege and Long
1995). Extensive surveys over the last
several years have failed to locate the
species in Madidi National Park, La Paz

(Hennessey 2004a as cited in BirdLife
International 2009a8; Maccormack in
litt. 2004 as cited in BirdLife
International 2008; MacLeod in litt.
2003 as cited in BirdLife International
2009a), on the eastern edge of the
Mosetenes Mountains in Cochabamba,
and in the Rio Tambopata area near the
Bolivia/Peru border.

In Peru, a subpopulation (Pauxi
unicornis koepckeae) is known only
from the Sira Mountains in Huanuco
(Tobias and del Hoyo 2006). In 2005, a
team from the Armonia Association
(BirdLife in Bolivia) saw one and heard
three southern helmeted curassow in
the Sira’s: the first sighting of the
distinctive endemic Peruvian race since
1969 (BirdLife International 2008).
Limited reports suggest that the
southern helmeted curassow is rare here
(MacLeod in litt. 2004 as cited in
BirdLife International 2008;
Maccormack in litt. 2004 as cited in
BirdLife International 2009a; Mee et al.
2002), and evidence suggests the
population is declining (Gastafiaga and
Hennessey 2005 as cited in BirdLife
International 2009a). The southern
helmeted curassow occurs at densities
up to 20 individuals/square kilometer
(km2); however, in recent surveys only
1 or 2 individuals have been observed
(Macleod 2007 as cited in BirdLife
International 2008).

According to the International Union
for Conservation of Nature and Natural
Resources (IUCN) /Species Survival
Commission (SSC) Cracid Specialist
Group the southern helmeted curassow
is critically endangered and should be
given immediate conservation attention
(Brooks and Strahl 2000).

The southern helmeted curassow
inhabits dense, humid, lower montane
forest and adjacent evergreen forest at
450 to 1,200 meters (m) (Cordier 1971;
Herzog and Kessler 1998). It prefers
eating nuts of the almendrillo tree
(Byrsonima wadsworthii (Cordier
1971)), but also consumes other nuts,
seeds, fruit, soft plants, larvae, and
insects (BirdLife International 2008).
Clutch size of the southern helmeted
curassow is probably two, as in other
Cracidae. However, the only nest found
contained only one egg (Banks 1998;
Cox et al. 1997; Renjifo and Renjifo
1997 as cited in BirdLife International
2008).

The southern helmeted curassow was
previously classified as “Vulnerable” on
the IUCN Red List. In 2005, it was
uplisted to its current status as
“Endangered”” (BirdLife International
2009a; BirdLife International 2004).
Southern helmeted curassow
populations are estimated to be
declining very rapidly due to
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uncontrolled hunting and habitat
destruction; this species has a small
range and is known only from a few
locations, which continue to be subject
to habitat loss and hunting pressures.
The total population of mature southern
helmeted curassow is estimated to be
between 1,000 and 4,999 individuals
(BirdLife International 2009a). The
subspecies in Peru is estimated to have
fewer than 400 individuals (Gastanaga
in litt. 2007 as cited in BirdLife
International 2009a). Estimated decline
in the overall population over 10 years
or 3 generations past is 50 to 79 percent.
However, the quality of this estimate is
poor (BirdLife International 2009b). The
Rio Leche area in Peru experienced a
100 percent population decline in less
than 5 years because of hunting
pressures. Similar human pressures are
ongoing throughout the species’ range.
The observed decline likely infers that
a 50-percent population loss occurred
between 1995 and 2005. Unless threats
are mitigated this trend will probably
continue for the next several years
(Macleod in litt. 2005). Hunting is
probably the biggest threat to southern
helmeted curassow in all parts of its
range (Gastafiaga 2006 as cited in
BirdLife International 2009a). The
species is often hunted for meat and its
casque, or horn (Collar et al. 1992),
which the local people use to fashion
cigarette-lighters (Cordier 1971). In the
Amboré region of Bolivia, the bird’s
head is purportedly used in folk dances
(Hardy 1984 as cited in Collar 1992).

In Bolivia, forests within the range of
the southern helmeted curassow are
being cleared for crop cultivation by
colonists from the altiplano (Maillard
2006 as cited in BirdLife International
2009a). Rural development, including
road building, inhibits its dispersal
(Fjeldsa in litt. 1999 as cited in BirdLife
International 2008; Herzog and Kessler
1998). In Peru, in addition to hunting,
southern helmeted curassow habitat is
threatened by subsistence agriculture
(MacLeod in litt. 2000 as cited in
BirdLife International 2009a), forest
clearing by colonists, illegal logging,
mining, and oil exploration (BirdLife
International 2009a). The southern
helmeted curassow is dependent upon
pristine habitat. Therefore, its presence
is critical for determining priorities for
conservation (Brooks 2006).

In Bolivia, large parts of southern
helmeted curassow habitat are
ostensibly protected by inclusion in the
Amboro and Carrasco National Parks
and in the Isiboro-Secure Indigenous
Territory and National Park. However,
pressures on the species’ populations
continue (BirdLife International 2009a;
BirdLife International 2000). In recent

years, extensive field surveys of
southern helmeted curassow habitat
have resulted in little success in
locating the species (Hennessey 2004a;
MacLeod in litt. 2004 as cited in
BirdLife International 2009a;
Maccormack in litt. 2004 as cited in
BirdLife International 2009a; MacLeod
in litt 2003 as cited in BirdLife
International 2009a; Mee et al. 2002).
The Association Armonia has been
attempting to estimate southern
helmeted curassow population numbers
to identify its most important
populations, and is evaluating human
impact on the species’ natural habitat.
In addition, Armonia is carrying out an
environmental awareness project to
inform local people about the threat to
southern helmeted curassow (BirdLife
International 2009a) and is conducting
training workshops with park guards to
help improve chances for its survival
(Llampa 2007 as cited in BirdLife
International 2009a).

The southern helmeted curassow does
not represent a monotypic genus. It
faces threats that are moderate in
magnitude as the population is fairly
large; however, the population trend has
been declining rapidly. The threats to
the species are ongoing and, therefore,
imminent. Thus, we have assigned this
species a priority rank of 8.

Bogota rail (Rallus semiplumbeus)

The Bogota rail is found in the East
Andes of Colombia on the Ubaté—Bogota
Plateau in Cundinamarca and Boyaca. In
Cundinamarca, the Bogota rail has been
observed in at least 21 locations. It
occurs in the temperate zone, at 2,500—
4,000 m (occasionally as low as 2,100
m) in savanna and paramo marshes
(BirdLife International 2008; BirdLife
International 2007). Bogota rail frequent
wetland habitats with vegetation-rich
shallows that are surrounded by tall,
dense reeds and bulrushes (Stiles in litt.
1999 as cited in BirdLife International
2009). It inhabits the water’s edge, in
flooded pasture and along small
overgrown dykes and ponds (Salaman
in litt.1999 as cited in BirdLife
International 2009; Fjeldsa 1990 as cited
in BirdLife International 2009; Fjeldsa
and Krabbe 1990 as cited in BirdLife
International 2009; Varty et al. 1986 as
cited in BirdLife International 2009).
Nests have been recorded adjoining
shallow water in beds of Scirpus and
Typha spp. (Stiles in Iitt. 1999 as cited
in BirdLife International 2009). The
Bogota rail is omnivorous, consuming a
diet that includes aquatic invertebrates,
insect larvae, worms, mollusks, dead
fish, frogs, tadpoles, and plant material
(BirdLife International 2009; Varty et al.

1986 as cited in BirdLife International
2009; BirdLife International 2006).

The Bogota rail is listed as
endangered by IUCN primarily because
its range is very small and is contracting
because of widespread habitat loss and
degradation. Furthermore, available
habitat has become widely fragmented
(BirdLife International 2007). Wetland
drainage, pollution, and siltation on the
Ubaté-Bogota plateau have resulted in
major habitat loss and few suitably
vegetated marshes remain. All major
savanna wetlands are threatened,
predominately because of draining, but
also by agricultural runoff, erosion,
dyking, eutrophication caused by
untreated sewage effluent, insecticides,
tourism, hunting, burning, reed
harvesting, fluctuating water levels, and
increasing water demand. Additionally,
road construction may result in
colonization and human interference,
including introduction of exotic species
in previously stable wetland
environments (Cortes in Iitt. 2007 as
cited in BirdLife International 2009).
The current population is estimated to
range between 1,000-2,499 individuals,
though numbers are expected to decline
over the next 10 years or 3 generations
by 10 to 19 percent (BirdLife
International 2009). Although the
Bogota rail population is declining, it is
still uncommon to fairly common, with
a few notable populations, including
nearly 400 birds at Laguna de Tota,
approximately 50 bird territories at
Laguna de la Herrera, approximately
110 birds at Parque La Florida, and
populations at La Conejera marsh and
Laguna de Fuquene (BirdLife
International 2009). Some Bogota rails
occur in protected areas such as
Chingaza National Park and Carpanta
Biological Reserve. However, most
savanna wetlands are virtually
unprotected (BirdLife International
2009).

The Bogota rail does not represent a
monotypic genus. It is subject to threats
that are moderate in magnitude and
ongoing and, therefore, imminent. We
have assigned a priority rank of 8 to this
species.

Takahe (Porphyrio hochstetteri,
previously known as P. mantelli)

The Takahe, a flightless rail endemic
to New Zealand, is the world’s largest
extant member of the rail family (del
Hoyo et al. 1996). The species,
Porphyrio mantelli, has been split into
P. mantelli (extinct) and P. hochstetteri
(extant) (Trewick 1996). BirdLife
International (2000) incorrectly assigned
the name P. mantelli to the extant form,
while the name P. hochstetteri was
incorrectly assigned to the extinct form.
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Fossils indicate that this bird was once
widespread throughout the North and
South Islands. The Takahe was thought
to be extinct by the 1930s until its
rediscovery in 1948 in the Murchison
Mountains, Fjordland (South Island)
(Bunin and Jamieson 1996; New
Zealand Department of Conservation
(NZDOC) 2009b). Soon after its
rediscovery, a Takahe Special Area of
193 square miles (mi2) (500 km2) was set
aside in Fiordland National Park for the
conservation of Takahe (Crouchley
1994; NZDOC 2009c). Today, the
species is present in the Murchison and
Stuart Mountains and has been
introduced to four island reserves
(Kapiti, Mana, Tiritiri Mantangi, and
Maud) (Collar et al. 1994). The
population in the Murchison Mountains
is important because it is the only
mainland population that has the
potential for sustaining a large, viable
population (NZDOC 1997).

Originally, the species occurred
throughout forest and grass ecosystems.
Today, Takahe occupy alpine grasslands
(BirdLife International 2007). They feed
on tussock grasses during much of the
year, with snow tussocks (Chionochloa
pallens, C. flavescens, and C.
crassiuscula) being their preferred food
(Crouchley 1994). By June, the snow
cover usually prevents feeding above
tree line, and birds move into forested
valleys in the winter and feed mainly on
the rhizome of a fern (Hypolepis
millefolium). Research by Mills et al.
(1980) suggested that Takahe require the
high-carbohydrate concentrations in the
rhizomes of the fern to meet the
metabolic requirement of
thermoregulation in the mid-winter,
subfreezing temperatures. The island
populations eat introduced grasses
(BirdLife International 2007). Takahe
form pair bonds that persist throughout
life and generally occupy the same
territory throughout life (Reid 1967).
Their territories are large, and Takahe
defend them aggressively against other
Takahe, which means that they will not
form dense colonies even in very good
habitat. They are long-lived birds,
probably between 14 and 20 years
(Heather and Robertson 1997) and have
a low reproductive rate, with clutches
consisting of 1 to 3 eggs. Only a few
pairs manage to consistently rear chicks
each year. Although under normal
conditions this is generally sufficient to
maintain the population, populations
recover slowly from catastrophic events
(Crouchley 1994).

The Takahe is listed as ‘“Endangered”
on the IUCN Red List because it has an
extremely small population (BirdLife
International 2006). When rediscovered
in 1948, it was estimated that the

population was about 260 pairs (del
Hoyo 1996; Heather and Robertson
1997). By the 1970s, Takahe populations
had declined dramatically, and it
appeared that the species was at risk of
extinction. In 1981, the population
reached a low at an estimated 120 birds.
Since then, the population has
fluctuated between 100 and 180 birds
(Crouchley 1994). At first, translocated
populations increased only slowly,
probably due to young pair-bonds and
the quality of the founding population
(Bunin et al. 1997). In recent years, the
total Takahe population has had
significant growth; in 2004, there was a
13.6 percent increase in the number of
adult birds, with the number of breeding
pairs up 7.9 percent (BirdLife
International 2005). As of August 2007,
birds in the Takahe Special Area had
increased to 168, and the current
national population was 297. However,
this mainland population was thought
to be at carrying capacity (Greaves
2007), and Island reserves also appeared
to be at carrying capacity (NZDOC
2007). Thus, a high priority of the
recovery program is to establish a
second viable mainland population to
further increase the total population size
(Greaves 2007). Overall, population
numbers are slowly increasing due to
intensive management of the island
reserve populations, but fluctuations in
the remnant mainland population
continue to occur (BirdLife International
2000).

The main cause of the species’
historical decline was competition for
tussock grasses by grazing red deer
(Cervus elaphus), which were
introduced after the 1940s (Mills and
Mark 1977). The red deer overgrazed the
Takahe’s habitat, eliminating nutritious
plants and preventing some grasses from
seeding (del Hoyo et al. 1996). The
NZDOC has controlled red deer through
an intensive hunting program in the
Murchison Mountains since the 1960s,
and now the tussock grasses are close to
their original condition (BirdLife
International 2005).

Predation by introduced stoats
(Mustela erminea) is believed to be a
current risk to the species (Bunin and
Jamieson 1995; Bunin and Jamieson
1996; Crouchley 1994). The NZDOC is
running a trial stoat control program in
a portion of the Takahe Special Area to
measure the effect on Takahe survival
and productivity. Initial assessment
indicates a positive influence (NZDOC
2007). Other potential competitors or
predators include the introduced brush-
tailed possum (Trichosurus vulpecula)
and the threatened weka (Gallirallus
australis), a flightless woodhen endemic
to New Zealand (BirdLife International

2008). In addition, severe weather is a
natural limiting factor to this species
(Bunin and Jamieson 1995). Weather
patterns in the Murchison Mountains
vary from year to year. High chick and
adult mortality may occur during
extraordinarily severe winters, and poor
breeding may result from severe stormy
weather during spring breeding season
(Crouchley 1994). Research confirms
that severity of winter conditions
adversely affects survivorship of Takahe
in the wild, particularly of young birds
(Maxwell and Jamieson 1997).

Since 1983, the NZDOC has been
involved in managing a captive-
breeding and release program to boost
Takahe recovery. Excess eggs from wild
nests are managed to produce birds
suitable for releasing back into the wild
population in the Murchison
Mountains. Some of these captive-
reared birds have also been used to
establish four predator-free offshore
island reserves. Since 1984, these birds
have increased the total population on
islands to about 60 birds (NZDOC
2009a). Captive-breeding efforts have
increased the rate of survival of chicks
reaching 1 year of age from 50 to 90
percent (NZDOC 1997). However,
Takahe that have been translocated to
the islands have higher rates of egg
infertility and low hatching success
when they breed, contributing to the
slow increase in the islands’
populations. Researchers postulated that
the difference in vegetation between the
native mainland grassland tussocks and
that found on the islands might be
affecting reproductive success. After
testing nutrients from all available food
sources, they concluded that there was
no effect, and advised that a
supplementary feeding program for the
birds was not necessary or
recommended (Jamieson 2003). Further
research on Takahe established on
Tiritiri Matangi Island estimated that
the island can support up to 8 breeding
pairs, but suggested that the ability of
the island to support Takahe is likely to
decrease as the grass/shrub ecosystem
reverts to forest. The researchers
concluded that, although the four island
populations fulfilled their role as an
insurance against extinction on the
mainland at the time of the study, given
impending habitat changes on the
islands, it is unclear whether these
island populations will continue to be
viable in the future without an active
management plan (Baber and Craig
2003a; Baber and Craig 2003b). Maxwell
and Jamieson (1997) studied survival
and recruitment of captive-reared and
wild-reared Takahe on Fiordland. They
concluded that captive rearing of
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Takahe for release into the wild
increases recruitment of juveniles into
the population.

There is growing evidence that
inbreeding can negatively affect small,
isolated populations. Jamieson et al.
(2006) suggested that limiting the
potential effects of inbreeding and loss
of genetic variation should be integral to
any management plan for a small,
isolated, highly inbred island species,
such as the Takahe. Failure to address
these concerns may result in reduced
fitness potential and much higher
susceptibility to biotic and abiotic
disturbances in the short term and an
inability to adapt to environmental
change in the long term.

The Takahe does not represent a
monotypic genus. The current wild
population is small, and the species’
distribution is extremely limited. It
faces threats that are moderate in
magnitude because the NZDOC has
taken measures to aid the recovery of
the species. The NZDOC has
implemented a successful deer control
program and implemented a captive-
breeding and release program to
augment the mainland population and
establish four offshore island reserves.
Predation by introduced species and
reduced survivorship resulting from
severe winters, combined with the
Takahe’s small population size and
naturally low reproductive rate are
threats to this species that are imminent
and ongoing. Therefore, we have
assigned this species a priority rank of
8.

Chatham oystercatcher (Haematopus
chathamensis)

Chatham oystercatcher is the rarest
oystercatcher species in the world (DOC
2001). It is endemic to the Chatham
Island group (Marchant and Higgins
1993; Schmechel and Paterson 2005),
which lies 534 mi (860 km) east of
mainland New Zealand. The Chatham
Island group comprises two large,
inhabited islands (Chatham and Pitt)
and numerous smaller islands. Two of
the smaller islands (Rangatira and
Mangere) are nature reserves, which
provide important habitat for the
Chatham oystercatcher. The Chatham
Island group has a biota quite different
from the mainland. The remote marine
setting, distinct climate, and physical
makeup have led to a high degree of
endemism (Aikman et al. 2001). The
southern part of the Chatham
oystercatcher range is dominated by
rocky habitats with extensive rocky
platforms. The northern part of the
range is a mix of sandy beach and rock
platforms (Aikman et al. 2001).

Pairs of Chatham oystercatchers
occupy their territory all year, while
juveniles and subadults form small
flocks or occur alone on a vacant section
of the coast. The nest is a scrape usually
on a sandy beach just above spring-tide
and storm surge level or among rocks
above the shoreline and are often under
the cover of small bushes or rock
overhangs (Heather and Robertson
1997).

Chatham oystercatcher is classified as
‘Endangered’ on the IUCN Red List
because it has an extremely small
population (BirdLife International
2009). It is listed as ‘critically-
endangered’ by the New Zealand
Department of Conservation (DOC
2008a), making it a high priority for
conservation management (DOC 2007).
In the early 1970s the Chatham
oystercatcher population was
approximately 50 birds (del Hoyo 1996).
In 1988, based on past productivity
information, it was feared that the
species was at risk of extinction within
50 to 70 years (Davis 1988 as cited in
Schmechel and Paterson 2005).
However, the population increased by
30 percent overall between 1987 and
1999, except trends varied in different
areas of the Chatham Islands (Moore et
al. 2001). Surveys taken over a 6—year
period recorded an increase in Chatham
oystercatchers from approximately 100
individuals in 1998 (Marchant and
Higgins 1993) to 320 individuals
(including 88 breeding pairs) in 2005
(Moore 2005a). Although the overall
population has significantly increased
over the last 20 years, the population on
South East Island (Rangatira), an island
free of mammalian predators, has
gradually declined since the 1970s. The
reason for the decline is unknown
(Schmechel and O’Connor 1999).

Predation, nest disturbance, invasive
plants, and spring tides and storm
surges are factors threatening the
Chatham oystercatcher population (DOC
2001, Moore 2005). Feral cats (Felis
catus) have become established on two
of the Chatham Islands after being
introduced as pets. Severe reduction in
Chatham oystercatcher numbers is
attributed in part by heavy cat
predation. Another predator, the weka
(Gallirallus australis), an endemic New
Zealand rail, introduced to the Chatham
Islands in the early 1900s, is not
considered as much a threat to the
Chatham oystercatcher as feral cats
because they only prey on eggs when
adult oystercatchers are not present.
Other potential predators include the
Norway rat (Rattus norvegicus), the ship
rat (R. rattus), Australian brush-tailed
possum (Trichsurus vulpeculs), and
hedgehog (Erinaceus europaeus).

However, these species are not
considered a serious threat because of
the large size of the oystercatcher eggs.
Native predators include the red-billed
gull (Larus scopulinus), and southern
black-backed gull (L. dominicanus)
(Moore 2005b). Nest destruction and
disturbance is caused by people fishing,
walking, or driving, and by livestock.
When a nesting area is disturbed, adult
Chatham oystercatchers often abandon
their eggs for up to an hour or more,
leaving the eggs vulnerable to
opportunistic predators. Eggs are also
trampled by livestock (Moore 2005a).

Another obstacle to Chatham
oystercatcher populations is marram
grass (Ammophila arenaria), introduced
to New Zealand from Europe to protect
farmland from sand encroachment. It
has spread to the Chatham Islands
where it binds beach sands forming tall
dunes with steep fronts. In many
marram-infested areas, the strip between
the high tide mark and the foredunes
narrows as the marram advances
seaward. Consequently, the Chatham
oystercatcher is forced to nest closer to
shore where nests are vulnerable to
tides and storm surges. The dense
marram grass is unsuitable for nesting
(Moore and Davis 2005). In a study done
by Moore and Williams (2005), the
authors found that, along the narrow
shoreline, many eggs were washed away
and the adults would not successfully
breed without human intervention.
Opystercatcher eggs could easily be
moved away from the shoreline by
fieldworkers and placed in hand-dug
scrapes surrounded by tidal debris and
kelp. Video cameras placed to observe
nests indicated that feral cats are a
major nest predator. After three
summers of video recording, 13 of the
19 nests recorded were predated by cats.
When a cat was present eggs usually
lasted only one or two days. Of the
remaining six nest failures, weka were
responsible for three; red-billed gull,
one; sheep-trampling, one; and sea
wash, one (Moore 2005b).

The birds of the Chatham Island
group are protected. The NZDOC
focused conservation efforts in the early
1990s on predator trapping and fencing
to limit domestic stock access to nesting
areas. In 2001, the NZDOC published
the Chatham Island oystercatcher
recovery plan 2001-2011 (DOC 2001),
which outlines actions such as
translocation of nests away from the
high tide mark and nest manipulation to
further the conservation of this species.
These actions may have helped to
increase hatching success (DOC 2008b).
Artificial incubation has been tried but
did not increase productivity.
Additionally, livestock have been
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fenced and signs erected to reduce
human and dog disturbance. Marram
grass control has been successful in
some areas. Intensive predator control
combined with nest manipulation has
resulted in a high number of fledglings
(BirdLife International 2009).

The Chatham oystercatcher does not
represent a monotypic genus. The
current population has 311 individuals,
and the species only occurs on the small
Chatham Island group. It faces threats
that are moderate in magnitude because
the NZDOC has taken measures to aid
the recovery of the species. Threats are
ongoing and, therefore, imminent. We
have assigned this species a priority
rank of 8.

Orange-fronted parakeet
(Cyanoramphus malherbi)

The orange-fronted parakeet, also
known as Malherbe’s parakeet, was
treated as an individual species until it
was proposed to be a color morph of the
yellow-crowned parakeet, C. auriceps,
in 1974 (Holyoak 1974). Further
taxonomic analysis suggested that it
should once again be considered a
distinct species (Kearvell et al. 2003;
ITIS 2008).

At one time, the orange-fronted
parakeet was scattered throughout most
of New Zealand, although the two
records from the North Island are
thought to be dubious (Harrison 1970).
This species has never been common
(Mills and Williams 1979). During the
nineteenth century, the species’
distribution included South Island,
Stewart Island, and a few other offshore
islands of New Zealand (NZDOC 2009a).
Currently, there are four known
remaining populations, all located
within an 18.6-mi (30-km) radius in
beech (Nothofagus spp.) forests of
upland valleys within Arthur’s Pass
National Park and Lake Sumner Forest
Park in Canterbury, South Island
(NZDOC 2009a), and two populations
established on Chalky and Maud Islands
(Elliott and Suggate 2007). This species
inhabits southern beech forests, with a
preference for locales bordering stands
of mountain beech (N. solandri) (del
Hoyo 1997; Snyder et al. 2000; Kearvell
2002). It is reliant on old mature beech
trees with natural cavities or hollows for
nesting. Breeding is linked with the
irregular seed production by
Nothofagus; in mast years with a high
abundance of seeds, parakeet numbers
can increase substantially. In addition to
eating seeds, the orange-fronted
parakeet feeds on fruits, leaves, flowers,
buds, and invertebrates (BirdLife
International 2009).

The orange-fronted parakeet has an
extremely small population and limited

range. The species is listed as “Critically
Endangered” on the IUCN Red List,
“because it underwent a population
crash following rat invasions in 1990—
2000, and it now has a very small and
severely fragmented population that has
declined during the past ten years”
(BirdLife International 2009). It is listed
in Appendix II of the Convention on
International Trade in Endangered
Species (CITES) as part of a general
listing for all parrots (CITES 2008). The
NZDOC (2009b) considers the orange-
fronted parakeet, or kékériki, to be the
rarest parakeet in New Zealand. Because
it is classified as ‘“Nationally Critical”
with a high risk of extinction, the
NZDOC has been working intensively
with the species to ensure its survival.
The population is estimated at 100 to
200 individuals in the wild and
declining (NZDOC 2009a).

There are several reasons for the
species’ continuing decline; one of the
most prominent risks to the species is
believed to be predation by introduced
species, such as stoats (Mustela
erminea) and rats (Rattus spp.) (BirdLife
International 2009). Large numbers of
stoats and rats in beech forests cause
large losses of parakeets. Stoats and rats
are excellent hunters on the ground and
in trees. When they exploit parakeet
nests and roosts in tree holes, they
particularly impact females, chicks, and
eggs (NZDOC 2009c). The NZDOC
introduced “Operation ARK,” an
initiative to respond to predator
problems in beech forests to prevent
species’ extinctions, including orange-
fronted parakeets. Predators are
methodically controlled with traps,
toxins in bait stations, bait bags, and
aerial spraying, when necessary
(NZDOC 2009d). Despite these controls,
predation by introduced species is still
a threat because they have not been
eradicated from this species’ range.

Habitat loss and degradation are also
considered threats to the orange-fronted
parakeet (BirdLife International 2007b).
Large areas of native forest have been
felled or burnt, decreasing the habitat
available for parakeets (NZDOC 2009c).
Silviculture of beech forests aims to
harvest trees at an age when few will
become mature enough to develop
suitable cavities for orange-fronted
parakeets (Kearvell 2002). The habitat is
also degraded by brush-tailed possum
(Trichosurus vulpecula), cattle, and deer
browsing on plants, which changes the
forest structure (NZDOC 2009c). This is
a problem for the orange-fronted
parakeet, which uses the ground and
low-growing shrubs while feeding
(Kearvell et al. 2002).

Snyder et al. (2000) reported that
hybridization with yellow-crowned

parakeets had been observed at Lake
Sumner. Other risks include increased
competition between the orange-fronted
parakeet and the yellow-crowned
parakeet for nest sites and food in a
habitat substantially modified by
humans, competition with introduced
finch species, and competition with
introduced wasps (Vespula vulgaris and
V. germanica) for invertebrates as a
dietary source (Kearvell et al. 2002).

The NZDOC closely monitors all
known populations of the orange-
fronted parakeet. Nest searches are
conducted, nest holes are inspected, and
surveys are carried out in other areas to
look for evidence of other populations.
In fact, the surveys successfully located
another orange-fronted parakeet
population in May 2003 (NZDOC
2009d). A new population was
established in 2006 on the predator-free
Chalky Island. Eggs were removed from
nests in the wild, and foster parakeet
parents incubated the eggs and cared for
the hatchlings until they fledged and
were transferred to the island.
Monitoring later in the year (2006)
indicated that the birds had successfully
nested and reared chicks. Additional
birds will be added to the Chalky Island
population, in an effort to increase the
genetic diversity of the population
(NZDOC 2009d). A second self-
sustaining population has been
established on Maud Island (NZDOC
2008).

The orange-fronted parakeet does not
represent a monotypic genus. The
current wild population ranges between
100 and 200 individuals, and the
species’ distribution is extremely
limited. It faces threats that are
moderate in magnitude because the
NZDOC has taken important measures
to aid in the recovery of the species. The
NZDOC implemented a successful
captive-breeding program for the
orange-fronted parakeet. Using captive-
bred birds from the program, NZDOC
established two self-sustaining
populations of the orange-fronted
parakeet on predator-free islands. The
NZDOC monitors wild nest sites and is
constantly looking for new nests and
new populations, as evidenced by the
2003 discovery of a new population.
Finally, the NZDOC determined that the
species’ largest threat is predation and
initiated a successful program to remove
predators. The threats of competition for
food and highly altered habitat are
ongoing and, therefore, imminent. Thus,
we have assigned this species a priority
rank of 8.

Uvea parakeet (Eunymphicus uvaeensis)

The Uvea parakeet, previously known
as Eunymphicus cornutus, is currently
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treated as two species: E. cornutus and
E. uvaeensis (Boon et al. 2008; BirdLife
International 2007). The Uvea parakeet
is found only on the small island of
Uvea in the Loyalty Archipelago, New
Caledonia (Territory of France). The
island is only 42 mi2 (110 km2) (Juniper
and Parr 1998). The Uvea parakeet is
found primarily in old-growth forests,
notably, those dominated by the pine
tree Agathis australis (del Hoyo et al.
1997). Most birds occur in about 7.7 mi2
(20 km?2) of forest in the north, although
some individuals are found in strips of
forest on the northwest isthmus and in
the southern part of the island, with a
total area of potential habitat of
approximately 25.5 mi2? (66 km?2)
(BirdLife International 2009, CITES
2000b). Uvea parakeets feed on the
berries of vines and the flowers and
seeds of native trees and shrubs (del
Hoyo et al. 1997). They also feed on
limited crops in adjacent cultivated
land. The greatest number of birds
occurs close to gardens with papayas
(BirdLife International 2009). Uvea
parakeet nest in cavities of native trees,
and have a clutch size of 2 to 3 eggs
with some double clutches (Robinet and
Salas 1999).

Early population estimates of Uvea
parakeet were alarmingly low—70 to 90
individuals (Hahn 1993). Surveys in
1993 by Robinet et al. (1996) yielded
estimates of approximately 600
individuals. In 1999, it was believed
that 742 individuals lived in northern
Uvea, and 82 in the south (Primot 1999
as cited in BirdLife International 2009).
Six surveys conducted between 1993
and 2007 indicated a steady increase in
population numbers in both areas
(Verfaille in Iitt. 2007 as cited in
BirdLife International 2009). Even
though populations are currently
increasing, any reduction in
conservation efforts or introduction of
invasive species (particularly the ship
rat, Rattus rattus and the Norway rat, R.
norvegicus) could lead to rapid declines
(Robinet et al. 1998, BirdLife
International 2009). Although the Uvea
parakeet has a number of predators, the
absence of the ship rat and Norwegian
rat on Uvea is a major factor
contributing to its survival. Norway rats
are prolific invaders of islands and can
rapidly establish large populations
(Russell 2007). Additionally, impacts of
the rat appear to be more severe on
smaller islands (Martin et al. 2000). In
one study, it was determined that the
low rate of predation on nest sites of
Uvea parakeet was related to the
absence of ship rat and Norwegian rat.
However, these rat species are present
on the other Loyalty Islands and on

Grande Terre (Robinet and Salas 1996).
Experimental egg predation rates were
four times higher on Lifu where R.
rattus occurs (Robinet et al. 1998).
Preventive measures have been taken
at the port and airport to prevent
introduction of invasive rats and should
continue to be reinforced (Robinet and
Salas 1996), but there is concern that
these rats may be introduced in the
future (CITES 2000b). However, as of
2007, the island remained rat free
(Verfaille in litt. 2007 as cited in
BirdLife International 2009).
Introductions of Uvea parakeets to the
adjacent island of Lifou (to establish a
second population) in 1925 and 1963
failed (Robinet et al. 1995 as cited in
BirdLife International 2009), possibly
because of the presence of ship rats and
Norwegian rats (Robinet in litt. 1997 as
cited in Snyder ef al. 2000). Robinet et
al. (1998) studied the impact of rats in
Uvea and Lifou on the Uvea parakeet
and concluded that Lifou is not a
suitable place for translocating Uvea
parakeet unless active habitat
management is carried out to protect it
from invasive rats. They also suggested
it would be valuable to apply low-
intensity rat control of the Polynesian
rat (R. exulans) in Uvea immediately
before the parakeet breeding season.
Uvea parakeet is threatened by habitat
loss, capture of juveniles for the pet
trade, and predation (BirdLife
International 2009). The forest habitat of
the Uvea parakeet is threatened by
clearance for agriculture and logging. In
30 years, approximately 30 to 50 percent
of primary forest has been removed
(Robinet et al. 1996). The island has a
young and increasing human population
of almost 4,000 inhabitants. The
increase in population will most
probably lead to more destruction of
forest for housing, cultivated fields, and
plantations, especially coconut palms,
the island’s main source of income
(CITES 2000a). The species is also
threatened by the illegal pet trade,
mainly for the domestic market
(BirdLife International 2007). Nesting
holes are cut open to extract nestlings,
which renders the holes unsuitable for
future nesting. The lack of nesting sites
is believed to be a limiting factor for the
species (BirdLife International 2009).
Also, Robinet et al. (1996) suggested
that the impact of capture of juveniles
on the viability of populations is not
obvious with long-lived species that are
capable of re-nesting, such as Uvea
parakeet. The current capture of 30 to 50
young Uvea parakeets each year for the
pet trade may be unsustainable. In a
study of the reproductive biology of
Uvea parakeet, Robinet and Salas (1999)
found that the main causes of chick

death were starvation of the third chick
within the first week after hatching,
raptor (presumably the native brown
goshawk (Accipiter fasciatus) predation
of fledglings, and human harvest for the
pet trade.

Additionally, the invasion of bees into
Uvea in 1996 has resulted in
competition with Uvea parakeet over
nesting sites. This has resulted in a
reduction of known Uvea parakeet
nesting sites by 10 percent between
2000 and 2002 (Barré in litt. 2003 as
cited in BirdLife International 2009).
Studies by Robinet et al. (2003) indicate
the density of breeding Uvea parakeet is
positively related to the distribution of
suitable trees. Consequently, the
number of suitable trees may limit the
number of breeding pairs. In two cases,
Robinet et al. (2003) observed successful
nesting after human restoration of
former nest sites that had been
destroyed by illegal collectors. This
further indicates the deleterious effect of
nest-site limitation. Additionally, forest
fragmentation as a result of increased
numbers of coconut plantations acts as
a barrier to dispersal. This could
possibly explain the lack of
recolonization in southern Uvea
(Robinet et al. 2003). Uvea parakeet was
uplisted from Appendix II to Appendix
I of CITES in July 2000 because of its
small population size, restricted area of
distribution, loss of suitable habitat, and
the illegal pet trade (CITES 2000b).

A recovery plan for the Uvea parakeet
was prepared for the period 1997-2002,
which included strong local
participation in population and habitat
monitoring (Robinet in litt. 1997 as cited
in Snyder et al. 2000). The species has
recently increased in popularity and is
celebrated as an island emblem (Robinet
and Salas 1997, Primot in Iitt. 1999 as
cited in BirdLife International 2009).
Conservation actions, including in situ
management (habitat protection and
restoration), recovery efforts (providing
nest boxes and food), and public
education on the protection of Uvea
parakeet and its habitat are ongoing
(Robinet et al. 1996). Increased
awareness of the plight of the Uvea
parakeet and improvements in law
enforcement capability are helping to
address illegal trade of the species. A
captive-breeding program has been
discussed but not begun (BirdLife
International 2009). A translocation
program to restock this species into the
southern portion of Uvea was cancelled
under a new recovery plan (2003)
because the population is considered
viable and is expected to increase
naturally (Barré in litt. 2003, Anon 2004
as cited in BirdLife International 2009).
Measures are now being taken to control
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predators and prevent further
colonization by rats (BirdLife
International 2009). Current Uvea
parakeet numbers are increasing, but
any relaxation of conservation efforts or
introduction of nonnative rats or other
predators could lead to a rapid decline
(BirdLife International 2009). The
Société Calédonienne d’Ornithologie
(SCO) received funding to test artificial
nests, and BirdLife Suisse (ASPO) is
continuing to destroy invasive bees
nests and is placing hives in forested
areas to attract bees for removal
(Verfaille in Iitt. 2007 as cited in
BirdLife International 2009).

The Uvea parakeet does not represent
a monotypic genus. The Uvea parakeet
faces threats that are moderate because
important management efforts have
been put in place to aid in the recovery
of the species. However, all of these
efforts must continue to function,
because this species is an island
endemic with restricted habitat in one
location. Threats to the species are
imminent because illegal trade still
occurs and the removal of 30 to 50
percent of the old-growth forest, which
the birds depend on for nesting holes,
negatively impacts the reproductive
requirements of the species. We have
assigned this species a priority rank of
8.

Blue-throated macaw (Ara
glaucogularis)

The blue-throated macaw is endemic
to forest islands in the seasonally
flooded Beni Lowlands (Lanos de
Mojos) of Central Bolivia (Jordan and
Munn 1993; Yamashita and de Barros
1997). It inhabits a mosaic of seasonally
inundated savanna, palm groves, forest
islands, and humid lowlands. This
species is found in areas where palm-
fruit food is available, especially motacu
palm (Attalea phalerata) (Jordan and
Munn 1993; Yamashita and de Barros
1997), and it depends on motacu palms
for nesting (Birdlife International
2008d). It inhabits elevations between
656 and 984 ft (200 and 300 m) (BirdLife
International 2008c; Brace et al. 1995;
Yamashita and de Barros 1997). These
macaws are not found to congregate in
large flocks, but are seen most
commonly traveling in pairs, and on
rare occasions may be found in small
flocks (Collar et al. 1992). The blue-
throated macaw nests between
November and March in large tree
cavities where one to two young are
raised (BirdLife International 2000).

The taxonomic status of this species
was long disputed, primarily because
the species was unknown in the wild to
biologists until 1992. Previously it was
considered an aberrant form of the blue-

and-yellow macaw (A. ararauna), but
the two species are now known to occur
sympatrically without interbreeding (del
Hoyo et al. 1997). BirdLife International
(2008b) estimated the total wild
population to be between 250 and 300
and noted the population has some
fragmentation. Surveys indicate the
population may now be slowly
increasing following dramatic declines
in the 1970s and 1980s. Biologists
surveying for this species in 2004 found
more birds than in previous surveys by
searching specific habitat types — palm
groves and forested islands — and
predicted more birds would be found by
concentrating searches in these areas
(Herrera et al. 2007). Through a
population viability analysis (PVA) of
this species, Strem (2008) found that,
while there was a low probability of
extinction over the next 50 years, the
small population size, as well as low
population growth rates, makes this
species very vulnerable to any threat.
The low probability of extinction is not
unexpected given that the blue-throated
macaw is a long-lived species and the
50—year simulation timeframe is
relatively short for such species.
However, Strem (2008) found that
impacts such as habitat destruction and
harvesting had significant negative
effects on the probabilities of extinction
(increasing the probability of
extinction), which reemphasizes the
importance of addressing these threats
for this species.

The blue-throated macaw was
historically at risk from trapping for the
national and international cage-bird
trade, and some illegal trade may still be
occurring. Between the early 1980s and
early 1990s, an estimated 1,200 or more
wild-caught individuals were exported
from Bolivia, and many are now in
captivity in the European Union and in
North America (BirdLife International
2008b, World Parrot Trust 2003). In
1984, Bolivia outlawed the export of
live parrots (Brace et al. 1995).
However, in 1993 (Jordan and Munn
1993) investigators reported that an
Argentinean bird dealer was offering
illegal Bolivian dealers a high price for
blue-throated macaws. Armonia
Association (BirdLife in Bolivia)
monitored the wild birds that passed
through a pet market in Santa Cruz from
August 2004 to July 2005. Although
nearly 7,300 parrots were recorded in
trade, the blue-throated macaw was
absent in the market during the
monitoring period, which may point to
the effectiveness of the ongoing
conservation programs in Bolivia
(BirdLife International 2007). There are
a number of blue-throated macaws in

captivity, with over 1,000 registered in
the North American studbook. Because
these birds are not too difficult to breed,
the supply of captive-bred birds has
increased (Waugh 2007), helping to
alleviate pressure on illegal collecting of
wild birds, but not completely
eliminating illegal collection.

The blue-throated macaw is also at
risk from habitat loss and possible
competition from other birds, such as
other macaws, toucans, and large
woodpeckers (BirdLife International
2008b; World Parrot Trust 2008). Until
recently, all known sites of the blue-
throated macaw were on private cattle
ranches, where local ranchers typically
burn the pasture annually (del Hoyo
1997). This results in almost no
recruitment of palm trees, which are
central to the ecological needs of the
blue-throated macaw (Yamashita and de
Barros (1977)). In addition, in Beni
many palms are cut down by the local
people for firewood (Brace et al. 1995).
Thus, although the palm groves are
more than 500 years old, Yamashita and
de Barros (1977) concluded that the
palm population structure suggests
long-term decline.

Despite some recent surveys that
indicate the population may be slowly
increasing, this species remains
categorized as “Critically Endangered”
on the 2009 IUCN Red List, “because its
population is extremely small and each
isolated subpopulation is probably tiny
and declining as a result of illegal trade”
(BirdLife International 2009). It is listed
in Appendix I of CITES (CITES 2006)
and is legally protected in Bolivia
(Juniper and Parr 1998). The Eco Bolivia
Foundation patrols existing macaw
habitat by foot and motorbike, and the
Armonia Association is searching the
Beni lowlands for more populations
(Snyder et al. 2000). Additionally, the
Armonia Association is building an
awareness campaign aimed at the
cattlemen’s association to ensure that
the protection and conservation of these
birds is at a local level (e.g., protection
of macaws from trappers and the
sensible management of key habitats,
such as palm groves and forest islands,
on their property) (BirdLife
International 2008a; Llampa 2007;
Snyder et al. 2000). In October 2008,
Armonia Association announced it had
purchased a large 8,785-acre (3,555-
hectare) ranch for the purpose of
establishing a protected area for the
blue-throated macaw (BirdLife
International 2008d). The new Barba
Azul Nature Reserve protects excellent
savanna habitat and 20 blue-throated
macaws are known to nest here. The
organization has also been
experimenting with artificial nest boxes;
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the macaws have been using these, and
this promises to be a way to boost
breeding success while habitat
restoration is under way in the new
reserve.

The blue-throated macaw does not
represent a monotypic genus. It faces
threats that are moderate in magnitude
because wild birds are no longer taken
for the legal wild-bird trade as a result
of the species’ CITES listing, and it is
also legally protected in Bolivia.
Wildlife managers in Bolivia are
actively protecting the species and
searching for additional populations,
and the species is now protected in one
nature reserve. Threats to the species are
ongoing and, therefore, imminent
because hunters still trap the birds for
the illegal bird trade and annual burning
on private ranches continues. Therefore,
we have assigned this species a priority
rank of 8.

Helmeted woodpecker (Dryocopus
galeatus)

The helmeted woodpecker is endemic
to the southern Atlantic forest region of
southeastern Brazil, eastern Paraguay,
and northeastern Argentina (BirdLife
International 2009). It is found in tall
lowland Atlantic and primary and
mature montane forest and has been
recorded in degraded and small forest
patches. However, it is usually found
near large forest tracts (Chebez 1995b as
cited in BirdLife International 2009;
Clay in litt. 2000 as cited in BirdLife
International 2009). Helmeted
woodpecker forage primarily in the
middle story of the forest interior
(Brooks et al. 1993 cited in BirdLife
International 2009; Clay in litt. 2000 as
cited in BirdLife International 2009).

Recent field work on the helmeted
woodpecker revealed that the species is
less rare than once thought (BirdLife
International 2009), although its range is
highly restricted (Mattsson et al. 2008).
It is listed as Vulnerable by the IUCN
(IUCN 2008). The current population is
estimated at between 10,000 and 19,999
individuals and decreasing. Because the
helmeted woodpecker is difficult to
locate except when vocalizing and is
silent most of the year, its numbers are
probably underestimated. The overall
status of the helmeted woodpecker is
unclear. However, it is not common
anywhere it is known to exist (BirdLife
International 2009), and in one of the
few remaining large fragments of
Atlantic forest in Paraguay it is
considered to be near threatened
(Alberto et al. 2007). The greatest threat
to the helmeted woodpecker is
widespread deforestation (BirdLife
International 2009; Cockle 2008 as cited
in BirdLife International 2009).

Numerous sightings since the mid-1980s
include one pair in the Brazilian State
of Santa Catarina in 1998, where the
species had not been seen since 1946
(del Hoyo et al. 2002). The helmeted
woodpecker is protected by Brazilian
law, and populations occur in numerous
protected areas throughout its range
(Chebez et al. 1998 as cited in BirdLife
International 2009; Lowen et al. 1996 as
cited in BirdLife International 2009;
Wege and Long 1995 as cited in BirdLife
International 2009). Further studies are
needed to clarify species distribution
and status (del Hoyo et al. 2002).

The helmeted woodpecker does not
represent a monotypic genus. The
magnitude of threat to the species is
moderate because the population is
much larger than previously thought
and imminent because the forest habitat
upon which the species is dependent is
constantly being altered by humans. We,
therefore, have assigned this species a
priority rank of 8.

Okinawa woodpecker (Dendrocopos
noguchii, previously known as
Sapheopipo noguchii)

The Okinawa woodpecker lives in the
northern hills of Okinawa Island, Japan.
Okinawa is the largest island of the
Ryukyus Islands, a small island chain
located between Japan and Taiwan
(Brazil, 1991; Stattersfield et al. 1998;
Winkler et al. 2005). This species is
confined to Kunigami-gun, or Yambaru,
with its main breeding areas located
along the mountain ridges between Mt.
Nishime-take and Mt. Iyu-take, although
it also nests in well-forested coastal
areas (Research Center, Wild Bird
Society of Japan 1993, as cited in
BirdLife International 2001). It prefers
undisturbed, mature, subtropical
evergreen broadleaf forests, with tall
trees greater than 7.9 in (20 cm) in
diameter (del Hoyo 2002; Short 1982).
Trees of this size are generally more
than 30 years old and are confined to
hilltops (Brazil 1991). Places with
conifers appear to be avoided (Short
1973; Winkler et al. 1995). The Okinawa
woodpecker has been sighted just south
of Tanodake in an area of entirely
secondary forest that was too immature
for use by woodpeckers to excavate nest
cavities, but Brazil (1991) thought this
may have involved birds displaced by
the clearing of mature forests. The
Okinawa woodpecker feeds on large
arthropods, notably beetle larvae,
spiders, moths, and centipedes, fruit,
berries, seeds, acorns, and other nuts
(del Hoyo 2002; Short 1982; Winkler et
al. 2005). They forage in old-growth
forests with large, often moribund trees,
accumulated fallen trees, rotting
stumps, debris, and undergrowth (Brazil

1991; Short 1973). This woodpecker
nests in holes excavated in large old
trees, often a hollow in Castanopsis
cuspidate and Machilus thunbergii trees
(del Hoyo 2002; Ogasawara and Ikehara
1977; Short 1982).

Until recently the Okinawa
woodpecker was considered to belong to
the monotypic genus Sapheopipo. This
view was based on similarities in color
patterns, external morphology, and
foraging behavior. Winkler et al. (2005)
analyzed partial nucleotide sequences of
mitochondrial genes and concluded that
this woodpecker belongs in the genus
Dendrocopos. Given the other species in
this genus, scientists no longer consider
the Okinawa woodpecker to belong to a
monotypic genus.

The Okinawa woodpecker is
considered one of the world’s rarest
extant woodpecker species (Winkler et
al. 2005). The elimination of forests by
logging and the cutting and gathering of
wood for firewood are the main causes
of its small and lessening numbers
(Short 1982), but the greatest danger to
this woodpecker is the fragmentation of
its population into scattered tiny
colonies and isolated pairs (Short 1973).
The species is categorized on the IUCN
Red List as “Critically Endangered,”
because it comprises a single
diminutive, declining population,
which is put at risk by the continued
loss of old-growth and mature forest to
logging, dam construction, agricultural
clearing, and golf course construction.
Its limited range and tiny population
make it vulnerable to extinction from
disease and natural disasters such as
typhoons (BirdLife International 2008).
Feral dogs and cats and the introduced
Javan mongoose (Herpestes javanicus)
and weasel (Mustela itatsi) are possible
predators of the woodpecker.
Additionally, feral pigs damage
potential ground-foraging sites (BirdLife
International 2003). During the 1930s,
the Okinawa woodpecker was
considered nearly extinct. By the early
1990s, the breeding population was
estimated to be about 75 birds (BirdLife
International 2008a). The current
population estimate ranges between 146
and 584 individuals, with a projected
future 10—year decline of 30 to 49
percent (BirdLife International 2008b).
The species is legally protected in Japan
and occurs in small protected areas on
Mt. Ibu and Mt. Nishime (BirdLife
International 2008a). The Yambaru, a
forest area in the Okinawa Prefecture,
was proposed to be designated as a
national park in 1996, and conservation
organizations have purchased sites
where the woodpecker occurs to
establish private wildlife preserves
(BirdLife International 2008; del Hoyo et
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al. 2002). However, information from
the Japanese Ministry of Environment
shows that the national park has not
been established (Japanese Ministry of
Environment 2009), and
conservationists recommend that a
major protected area be created to
protect all the area’s remaining natural
forest (BirdLife International 2003).

The Okinawa woodpecker faces
threats that are moderate in magnitude
because the species is legally protected
in Japan and its range occurs in several
protected areas. However, the threats to
the species are imminent because the
old-growth habitat, upon which the
species is dependent, continues to be
removed, and preferable habitat
continues to be altered for agriculture
and golf courses. Therefore, we have
assigned this species a priority rank of
8.

Yellow-browed toucanet
(Aulacorhynchus huallagae)

The yellow-browed toucanet is known
from only two localities in north-central
Peru—La Libertad, where it is
uncommon, and Rio Abiseo National
Park, San Martin, where it is very rare
(BirdLife International 2009; del Hoyo et
al. 2002; Wege and Long 1995). Its
estimated range is only 174 mi?2 (450
km?2) (BirdLife International 2009).
There have been recent reports of
yellow-browed toucanet from
Leymebambe (T. Mark in litt. 2003, as
cited in BirdLife International 2009). It
inhabits a narrow altitudinal range
between 6,970 and 8,232 ft (2,125 and
2,510 m), preferring the canopy of
humid, epiphyte-laden montane cloud
forests, particularly areas that support
Clusia trees (del Hoyo et al. 2002;
Fjeldsa and Krabbe 1990; Schulenberg
and Parker 1997). This narrow
distributional band may be related to
the occurrence of the larger grey-
breasted mountain toucan (Andigena
hypoglauca) above 7,544 ft (2,300 m)
and to the occurrence of the emerald
toucanet (Aulacorhynchus prasinus)
below 6,888 ft (2,100 m) (Schulenberg
and Parker 1997). The restricted range of
yellow-browed toucanet remains
unexplained, and recent information
indicates that both of the suggested
competitors have wider altitudinal
ranges that completely encompass that
of yellow-browed toucanet (Clements
and Shany 2001, as cited in BirdLife
International 2008; Collar et al. 1992;
del Hoyo et al. 2002; J. Hornbuckle in
litt. 1999, as cited in BirdLife
International 2009). The yellow-browed
toucanet does not appear to occupy all
potentially suitable forest available
within its range (Schulenberg and
Parker 1997).

Deforestation has been widespread in
this region, but has largely occurred at
lower elevations than habitat occupied
by the yellow-browed toucanet (BirdLife
International 2009; Barnes et al. 1995).
However, coca growers have taken over
forests within its altitudinal range,
probably resulting in some reductions in
this species’ range and population
(BirdLife International 2009; Plenge in
litt. 1993, as cited in BirdLife
International 2009). Nevertheless, much
forest remains, though forest at all
elevations has likely been affected
(Plenge in litt. 1993, as cited in BirdLife
International 2009). Most of the area is
only lightly settled by humans
(Schulenberg and Parker 1997).
However, the human population
surrounding the Rio Abiseo Park was
steadily increasing during the 15 years
prior to 2002, primarily because of the
advent of mining operations in the area
(Obenson 2002).

The yellow-browed toucanet is listed
as ‘Endangered’ on the ITUCN Red List
because of its very small range and
extant population records from only two
locations (BirdLife International 2009).
The current population size is
unknown, but the population trend is
believed to be decreasing (BirdLife
International 2009).

The yellow-browed toucanet does not
represent a monotypic genus. The
magnitude of threat to the species is
moderate and nonimminent given that
the majority of deforestation has not yet
occurred at the elevations occupied by
this species. Therefore, we have
assigned this species a priority rank of
11.

Brasilia Tapaculo (Scytalopus
novacapitalis)

The Brasilia tapaculo is a small bird
found in swampy gallery forest,
disturbed areas of thick streamside
vegetation, and dense secondary growth
of the bracken fern (Pteridium
aquilinum), from Goias, the Federal
District, and Minas Gerais, Brazil
(Negret and Cavalcanti 1985, as cited in
Collar et al. 1992; Collar et al. 1992;
BirdLife International 2008). The
Brasilia Tapaculo will occasionally
colonize disturbed areas near streams
(BirdLife International 2003). This
species has only been recorded locally
within Formas in Goids, around Brasilia.
Particular sites where the species has
been located, at low densities, include
Serra Negra (on the upper Dourados
River) and the headwaters of the Sao
Francisco, both in Minas Gerais; and
Serra do Cip6 and Caraga in the hills
and tablelands of central Brazil (Collar
et al. 1992).

Although the species was once
considered rare (Sick and Texeira 1979,
as cited in Collar et al. 1992), it is now
found in reasonable numbers in certain
areas of Brasilia (D. M. Teixeira, in litt.
1987, as cited in Collar et al. 1992).
Silviera (1998) found this species to be
very common in and around Serra da
Canastra National Park in Minas Gerais.
The population is estimated at more
than 10,000 birds, with a decreasing
population trend (BirdLife International
2008). The IUCN categorizes Brasilia
tapaculo as “Near Threatened” (BirdLife
International 2008). The species
occupies a very limited range and is
presumably losing habitat around
Brasilia. Its distribution now appears
larger than initially believed, and the
swampy gallery forests where it is found
are not conducive for forest clearing,
leaving the species’ habitat less
vulnerable to this threat than previously
thought. However, dam building for
irrigation on rivers that normally flood
gallery forests is an emerging threat
(Antas 2007; D. M. Teixeira in litt. 1987,
as cited in Collar et al. 1992). The
majority of locations of this species lie
within established reserves, and both
fire risk and drainage impacts are
reduced in these areas (Antas 2007). The
Brasilia tapaculo is currently protected
by Brazilian law (Bernardes ef al. 1990,
as cited in Collar et al. 1992), and it is
found in six protected areas (Machado
et al. 1998, as cited in BirdLife
International 2008; Wege and Long
1995). However, annual burning of
adjacent grasslands limits the extent and
availability of suitable habitat, as does
wetland drainage and the sequestration
of water for irrigation (Machado et al.
1998, as cited in BirdLife International
2008).

The Brasilia tapaculo does not
represent a monotypic genus. The
magnitude of threat to the species is
moderate because the population is
much larger than previously believed
and preferred habitat is swampy and
difficult to clear. Threats are imminent,
however, because habitat is being
drained or dammed for agricultural
irrigation, and grassland burning limits
the extent of suitable habitat. Therefore,
we have assigned this species a priority
rank of 8.

Codfish Island fernbird (Bowdleria
punctata wilsoni)

The Codfish Island fernbird is found
only on Codfish Island—a Nature
Reserve of 3,448 acres (ac) (1,396
hectares (ha))—located 1.8 mi (3 km) off
the northwest coast of Stewart Island,
New Zealand (IUCN 1979, McClelland
2007). There are five subspecies of
Bowdleria punctata, each restricted to a
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single island and its outlying islands.
The North and South Islands’
subspecies are widespread and locally
common. The Stewart Island and the
Snares’ subspecies are moderately
abundant (Heather and Robertson 1997).
In 1966, the status of the Codfish Island
subspecies (B. punctata wilsoni) was
considered relatively safe (Blackburn
1967), but estimates dating from 1975
indicated a gradually declining
population numbering approximately
100 individuals (Bell 1975 as cited in
IUCN 1979). McClelland (2007) wrote
that in the past the Codfish Island
fernbird was restricted to low shrubland
on the top of Codfish Island with a few
individuals around the coastal
shrubland; the birds are thought to have
been eliminated from forest habitat by
the Polynesian rat (Rattus exulans)
(McClelland 2007). The IUCN (1979)
concluded that the absence of the
fernbird from areas of Codfish Island
that it had formerly occupied in the
mid-1970s evidenced a decline.

Fernbirds are sedentary and their
flight is weak. They are secretive and
reluctant to leave cover. They feed in
low vegetation or on the ground, eating
mainly caterpillars, spiders, grubs,
beetles, flies, and moths (Heather and
Robertson 1997).

Codfish Island’s native vegetation has
been modified by the introduced
Australian brush-tailed possum
(Trichosurus vulpecula). Codfish Island
fernbird populations have also been
reduced due to predation by weka
(Gallirallus australis scotti) and
Polynesian rats (Merton 1974, personal
communication, as cited in [IUCN 1979).
Several conservation measures have
been undertaken by the New Zealand
DOC. The weka and possum were
eradicated from Codfish Island in 1984
and 1987, respectively (McClelland
2007). The Polynesian rat was
eradicated in 1997 (Conservation News
2002, McClelland 2007). The Codfish
Island fernbird population has been
rebounding strongly with the removal of
invasive predator species. Additionally,
it has successfully colonized the forest
habitat, which greatly expanded its
range. Although there is no accurate
estimate on the current size of the
Codfish Island fernbird population
(estimates are based on incidental
encounter rates in the various habitat
types on the island), the current
population is believed to be several
hundred. Thus, McClelland (2007)
concluded that is it likely that the
population has peaked and is now
stable.

To safeguard the Codfish Island
fernbird, the New Zealand DOC
established a second population on

Putauhinu Island—a small 356-ac (144
ha), privately owned island located
approximately 25 mi (40 km) south of
Codfish Island. The Putauhinu
population established rapidly, and
McClelland (2007) reported that it is
believed to be stable. While there are no
accurate data on the population size or
trends on Putauhinu, the numbers are
estimated to be 200 to 300 birds spread
over the island (McClelland 2007). Even
with a second population, the fernbird
remains vulnerable to naturally
occurring storm events because of its
restricted range and small population
size.

The Codfish Island fernbird is a
subspecies that is now facing threats
that are low to moderate in magnitude
because the removal of invasive
predator species and the establishment
of a second population have allowed for
a strong rebound in the subspecies’
population. Threats are nonimminent
because the conservation measures to
prevent the invasion of predatory
invasive species have proven to be very
successful. We have, therefore, assigned
this subspecies a priority rank of 12.

Ghizo white-eye (Zosterops luteirostris)

The Ghizo white-eye is endemic to
Ghizo, a very densely populated island
in the Solomon Islands in the South
Pacific (BirdLife International 2008).
Birds are locally common in the
remaining tall or old-growth forest,
which is very fragmented and comprises
less than 0.39 mi2 (1 km2). It is less
common in scrub close to large trees
and in plantations (Buckingham et al.
1995 and Gibbs 1996, as cited in
BirdLife International 2008), and it is
not known whether these two habitats
can support sustainable breeding
populations (Buckingham et al. 1995, as
cited in BirdLife International 2008).
The IUCN Red List classifies this
species as “Endangered,” because of its
very small population that is considered
to be declining due to habitat loss. It
further notes that the species would be
classified as ““Critically Endangered” if
the species’ range was judged to be
severely fragmented (BirdLife
International 2008). The population
estimate for this species is 250 to 999
birds. Biologists recommended that
systematic surveys be conducted for this
species to verify its conservation status
(Sherley 2001). While there are no data
on population trends, the species is
suspected to be declining due to habitat
degradation (BirdLife International
2008). The very tall old-growth forest on
Ghizo is still under some threat from
clearance for local use as timber,
firewood, and gardens, and the areas of
other secondary growth, which are

suboptimal habitats for this spe